CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1267
Heard at Montreal, Thursday, July 12, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. H Wod, B&B Forenman, Revel stoke Division, was debited with 30

demerits for deliberately submitting false overtine clains for tine

not wor ked August 2, 1983.

JO NT STATEMENT OF | SSUE

The Union contends that:

1. M. Wod did not deliberately subnmit false overtine claimand was
due to excessive hours worked during that period August 2 - 4,
1983.

2. The 30 denerits be rempbved fromhis record.

The Conpany declines the Union's contention

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H J. THI ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

D. N. McFarl ane - Asst. Supervisor, Labour Relations, CPR
Vancouver

F. R Shreenan - Supervisor, Labour Relations, CPR, Vancouver

R. A. Col quhoun - Labour Relations Oficer, CPR Mbntrea

And on behal f of the Brotherhood:

H J. Thiessen - System Federation General Chairmn, BMAE
Ot awa

L. Di Massi no - Federation General Chairman, BMAE, Nbntrea

R Y. Gaudreau - Vice-President, BME, Otawa

AWARD OF THE ARBI TRATOR

The grievor is a Bridge and Buil di ng Foreman whose responsibilities



with respect to his five-nenber gang included the recording of their
ti mekeeping. On August 2, 1983, the grievor, after he had conpleted
hi s regul ar eight hour shift, was contacted at approximately 2100
hours with respect to his requirenent to report along with his crew
for work to attend an energency condition occasioned by a "washout™
at m|eage 90.3 Revel stoke Division. On August 4, 1983, the grievor
submtted a request for overtinme paynent for the hours worked on
August 2, 1983, with respect to the emergency circunstances. The
grievor also prepared the overtine sheets with respect to the
appropriate overtinme paynent of his gang's entitlenment.

The only issue raised in this case is whether, of the six hours
clainmed as overtine for the hours worked on August 2, 1983, the
grievor deliberately submtted a false claimwith respect to three of
t hem

What obviously triggered the conpany's suspicion that the grievor
falsified his claimwas the notation on his tinme sheet indicating he
commenced the overtine hours worked at 1600 hours. The grievor
acknowl edged hi s obvious mistake in alleging that he comenced
overtime at that hour as his claimwas for only six hours overtine
which is shown to have term nated at 2400 hours. Accordingly, he
corrected the m staken inpression by indicating to his Superiors that
he comrenced the overtine work at 1800 hours. This "clarification"
however, did not succeed in renoving the conpany's suspicions as to
hrs alleged irregularity. It was clearly established that the
grievor could not have comrenced his overtime work until sonetinme
after he had been contacted for the purpose of reporting for work
some time between 2030 hours and 2100 hours that evening.

The grievor thereupon explained that he had also included in his
overtinme claimtwo one-half hour periods he had worked through his

[ unch hour on August 1 and 2, 1983. Once having made this assertion
the conpany still required the grievor to account for the other two
hours for which overtinme was clainmed that evening. Incidentally, it
was pointed out that the grievor clearly violated the appropriate

ti mekeepi ng procedures, if his explanation was true, for claimng
overtime paynent for hours worked on a day other than the day for
whi ch the cl ai mwas made.

The conpany's case that the grievor deliberately falsified his
overtinme claimis based on circunstantial evidence. The grievor
plainly could not account for all of the six hours clained as
overtime and appeared caught in several contradictions in his
attenpts to provide an explanation for his irregularity. In a |ast
resort, his trade union relied upon the explanation that the grievor
was sinply a poor bookkeeper which, when considered in the |ight of
his fatigue from excessive overtinme hours worked, would account for
his "m staken" claim

As discussed at the hearing the one factor that betrays the trade
union's explanation is the evidence that the grievor was perfectly
accurate in recording the overtine claims of the nenbers of his gang.
If his mediocre tinmekeeping abilities were aggravated by the | ong
hours he had worked then it is curious that |ike inaccuracies did not
energe in the docunents he subnmitted on their behalf. 1ndeed, the



sheer coincidence of the nistake conmritted on the grievor's own
time sheet in an amount that was in his favour by reason of his
fatigue is sinply too incredible an explanation. Indeed, his efforts
to "cover up" his deliberate wongdoing was denonstrated in the
excuses he advanced in accounting for the deficiences in his overtine
claim That is to say, | amsatisfied that the grievor's inaccurate
claimwas fal se and deliberately so and sinply cannot be attributed
in a facile manner to a m stake. For that reason the grievance is
deni ed.

DAVI D H. KATES,

ARBI TRATOR



