C?NADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1269
Heard at Montreal, Thursday, July 12, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

M. P. C. Heal was awarded the position of Tie Crane Operator on the
B.C. Tie Gang No. 1 on the basis that he had previ ous experience and
was qualified. He reported to the gang work | ocation (Faulder, B.C.)
on Monday, Septenber 19th, 1983, and comenced work on Septenber
20th. Shortly after commencing work he was renoved fromthe Tie
Crane because he was determ ned to be unqualified. On Septenber
21st, Roadmaster White advised the grievor to return to his forner
position of Trackman at Rogers, B.C.

JO NT STATEMENT OF | SSUE
The Uni on contends that:

1. M. P. Heal was not accorded sufficient time to prove his
capability as Tie Crane Operator

2. M. Heal be conpensated at his rate of pay for Septenber 22nd,
1983.

3. His seniority as Tie Crane Operator be restored and be all owed
the opportunity to prove his capabilities.

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H J. THI ESSEN (SGD.) L. A HILL

Syst em Federati on General Manager

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

F. R Shreenan - Supervisor, Labour Relations, CPR, Vancouver

D. N. McFarl ane - Asst. Supervisor, Labour Relations, CPR
Vancouver

R. A Col quhoun - Labour Relations O ficer, CPR, Mntrea

J. L. Wite - Coordinator, Work Prograns, Pacific Region

CPR, Vancouver



And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME
Ot awa

L. Di Massi np - Federation General Chairman, BMAE, Nbntrea

R Y. Gaudreau - Vice-President, BME, Otawa

AWARD OF THE ARBI TRATOR

The issue in this case pertains to whether on Septenber 20, 1983, M.
P. C. Heal was properly disqualified fromthe position of Tie Crane
Operator on B.C. Tie Gang No. 1. The grievor, in response to an
advertised bulletin, was awarded the position on SeptenfPer 14, 1983.
The fact that was decisive in his being given the position was the
grievor's representation to the conpany that he had past experience
in the operation of a tie crane (in 1977) prior to his securing

enpl oynent .

On the basis of that representation the conmpany concl uded that M.
Heal was qualified and had the requisite skills to discharge the
duties of the position. No sooner had the grievor conmenced work on
the tie crane on Septenber 20, 1983, that it became apparant to his
Supervi sor, Roadmaster White, that the grievor had absolutely no
appreciation of how to operate the vehicle. |Indeed, although the
assi stance extended M. Heal by M. Cote may have appeared suspect,
the grievor encountered i mmrediate difficulty in starting up the
crane and in handling the vehicle's various pedals and |levers. M.
White quickly concluded that the grievor was not qualified to operate
the crane. For the purposes of the grievor's own safety and that of
the crew, Roadmaster VWhite renoved M. Heal fromthe vehicle. The
grievor's own adm ssion appears to have supported M. Wiite's
concl usi ons:

"I then asked M. Heal to shut down the
machi ne and advised himthat | was very

di sappointed to find that he had no previous
experience on the tie crane. He did not

di spute this statenment and said that he would
do any other work on the gang provided he
could stay and spend a few m nutes every day
to learn the operation of the tie crane.

| told himl| was pleased to have his
co-operation but the bid called for a
qualified operator for the tie crane.”

| amin conplete agreement with the conpany's position that CROA Case
#1149 has absolutely no relevance to this case. | amsatisfied, in
the absence of contradicition, that M. Heal msstated his
qualifications to the conpany in his having previ ous experience in
the operation of a tie crane. On the basis of that representation he
was awarded the position. In nmy view M. Wite was not required to
extend to an enpl oyee, who was patently unqualified for the

position, an opportunity to faneliarize hinself to a job that he had
secured by inappropriate neans. In ny view, quite frankly, this is
not a situation where an enpl oyee has been deternmned to be qualified
for a position in response to a bulletin and who, later, after a



reasonabl e familiarization period, is disqualified for his alleged
unsuitability. Rather, M. Heal's situation represents a

ci rcunst ance where he was never qualified in the first place. Nor by
virtue of his incorrect representation to the conpany should he have
been conferred the advantage of a famliarization period for which he
was not entitled.

The grievor's own |ack of qualification was denonstrated by the trade
union's representative at the hearing. At that time M. Thiessen
acknow edged that the grievor had no experience in the operation of a
diesel unit. Hi s experience, if it existed at all, pertained to a
gasoline vehicle. The two vehicles, froman operative sense, are
quite distinct. A person qualified to operate the latter may very
well not be qualified to operate the forner.

But irrespective of that distinction, | have had no reason adduced
before ne to warrant the conclusion that M. White inproper denied
the grievor his rights under the collective agreenent. As aforesaid,
the informati on before me denmonstrated that the grievor should not
have been awarded the Tie Crane Operator's position in the first

pl ace

Accordingly the grievance is denied.

DAVI D H
ARBI TRATOR



