CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1277
Heard at Montreal, Wednesday, Septenber 12, 1984
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Suspensi on of 15 working days for not
conplying with the Rules of the Store.

JO NT STATEMENT OF | SSUE:

On Novenber 21, 1983 M. R Huot was summpned to a
di sciplinary
i nvestigation for having transgressed Rules 13E, 13L and 13S.

As a result of this investigation M. R Huot was
suspended
for 15 working days starting Decenber 12, 1983.

The Brotherhood clained all |oss of wages, due to the
fact
that two ot her enployees involved in the sanme incident were only
given a
war ning. Furthernore, the enployer allotted the enpl oyee 15 working
days

suspensi on of which four were statutory holidays, resulting in M.
Huot
sustai ning 19 days | ost wages.

The Conpany deni ed the Union request.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) J. MANCHI P (SGD.) R L. BENNER
General Chairman Manager of Materials

There appeared on behal f of the Conpany:

R. L. Benner - Manager of Materials, CPR, Montrea

J. Viens - Assistant Superintendent of Materials, CPR
Mont r ea

H. Ryan - Night Supervisor, Mterials Dept. CPR, Mbntrea
P. Macarone - Supervisor of Training, Materials Dept. CPR
Mont r ea

P. E. Tinpson - Labour Relations O ficer, CPR, Mntrea



D. J. David - Labour Relations O ficer, CPR, Mntrea

And on behal f of the Brotherhood:

P. Vernette - Vi ce-General Chairnman, BRAC, Montrea
C. Pinard - Local Chairman, Lodge 1267, BRAC, Montrea
R. Huot - Gievor, Mntreal

AWARD OF THE ARBI TRATOR

Two grievances have been referred to CROA contesting

t he
appropri ateness of the enployer's decision to inpose a fifteen day
suspensi on and the discharge penalty for the alleged infractions set
out in the grievor's notification of discipline. Because the issues
rai sed in both grievances are practically identical, | have resolved
to
treat the cases together.

In the first grievance the grievor was discip?ined
for having been discovered with two colleagues in a janitor's closet
where they otherw se ought to have been at their work stations.

The uni on does not chall enge the incidents's occurrence or that it
warranted a disciplinary response on the enployer's part.

The crux of the trade union's case relates to the
har shness of the fifteen day suspension in light of the fact that the
grievor's coll eagues were only given witten warnings for the sane
infraction. In short, the trade union subnits that the grievor has
been treated in a discrimnatory manner with respect to the
i mposition of
di sciplinary penalty.

The empl oyer however argued that it has strictly
adher ed
to the principle of progressive discipline in having regard to the
grievor's "abysmal" record with respect to past disciplinary
i nci dents.
The reason it alleges that the grievor received a harsher penalty
t han
that assessed his colleagues is related to their |ess serious work
records.

The trade union in this regard pointed out that the
conpany
has assessed discipline against the grievor for past infractions
(approximately five) where oral reprimands have been issued and
noted on the
grievor s personal record where appropriate investigations had not
t aken
pl ace in accordance with the requirenents of Article 27.1 of the
col l ective



agreenent. Accordingly it is requested that those particul ar

i nci dents

that were not subject to investigation should not forma part of that
record. When the grievor's past record is viewed in light of the

di scarded incidents that record conpares favourably with the past
records of his colleagues who were given a witten repri mand.

Article

27.1 reads in part as foll ows:

"An enmpl oyee shall not be disciplined or
di smissed until after a fair and inpartia
i nvestigation has been held...."

The conpany does not deny that those inpugned

i nci dents
i solated by the trade union as part of the grievor's record were
i nci dents
that were not subject to an appropriate investigation. It was
submitted
however that the sane record of the grievor was placed before the
Arbitrator in CROA Case No. 1078 in May 1983 at which tinme the
grievor's
two day suspension was sustained. The conpany accordingly submts
t hat
no objection was taken at that tinme to the propriety of the evidence
of
the grievor's past record and no such objection should be pernmitted
before ne. The trade union's representative could offer no
expl anati on
for the delay of grieving the enployer's actions when it knew, or
ought
to have known sone time ago, of the enployer's inpropriety.

While | ampartial to the conpany's position that the
trade union cannot be allowed to await indefinitelyto advance a

gri evance

to arbitration when it becones aware or should be deened to be aware
of an enployer's procedural irregularity, | have concerns for other
reasons

about the conpany's reliance, in support of disciplinary penalties,
on past

infractions where oral reprimnds are issued. | amsatisfied that it
is

accepted arbitral jurisprudence that oral reprimnds (particularly
such oral reprimands that are approximtely five years old) are not

i ntended to be given substantial weight at a subsequent arbitration
hearing. The purpose of an oral reprimand is to place an enpl oyee on
noti ce of the enployer's concern with respect to his or her inpugned
conduct. The oral reprimand represents an attenpt, w thout further
recourse, to quell undesirable activity before such activity assunes

nore serious proportions. It is nmy view that such oral reprinmands
inmplicit

are not to be used in subsequent arbitration cases as part of an
enpl oyees

personal record. O, if it is used, mninml weight ought to be
accor ded
them Indeed, | have concluded that it is for this very reason that



t he

enpl oyer did not invoke the procedures under Article 27.1 of the
col l ective

agreenment when the conpany issued the five oral reprinmands that are
relied upon in this case.
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Havi ng made these conPents the grievor's persona
record, even when stripped of these incidents, is not an enviable
one.
| quite agree with the conpany's representatives that they
denpnstrate
a pattern of activity that reflects a serious attitudinal problem
towards his duties and responsibilities as an enployee. |Indeed, it
is
for this reason that | cannot reduce the grievor's fifteen day
suspensi on
to a witten reprimnd as requested by the trade union
representative.

Rather, | amsatisfied, given the grievor's personal record (with

m ni mal wei ght being attached to the incidents that resulted in ora
reprimands) that the fifteen day suspension should be reduced to ten
days

The grievor's record is to be anmended
accordingly and he is to be conpensated for five (5) days pay in
addition to the four (4) days loss in pay for the holiday period that
corresponded with the initial fifteen day suspension.

Al nost concurrently with the incident that resulted in
t he
grievor's fifteen day suspension, the enployer invoked the
i nvestigation
procedures to inquire into the grievor's absentee record. As a
matt er
of practice the enmpl oyer reviews enpl oyees attendance records in
three
nonth periods.' An enployee in a three nonth period exceeding a
conmbination oi six late or early quit instances or a single instance
of a
"no show' is subject to investigation and, in the absnece of an
appropriate explanation, to discipline.

The uncontradi cted evidence shows that the grievor was

a
"no show' on three occasions for the three (3) nonth period
conpri sing
Oct ober, Novea?er and Decen®?er 1983. At his investigation the
gri evor

conpl ai ned of sundry nedi cal excuses for his absences but offered no
real explanation as to why he did not informthe conpany in advance
or

at the tinme of his intended absences.' Contrary to the trade union's
suggestion, | have no reluctance in iinding that the grievor's



failure

to informhis superiors of an absence fromwork, irrespective of the
l egitimacy of the excuse, is a serious dereliction of duty. It
cannot

be seriously argued that such action puts the enployer's operations
in

an adverse circunstance affecting productivity.

Again, the trade union's argunents with respect to the
argunments with respect to the nitigation of the discharge penalty are
the sane as advanced in its defence of the grievor's fifteen day
suspensi on. The personal records of two enpl oyees were adduced to
denonstrate that these enployees allegedly with |ike absentee records
(as well as records of |lateness and early quits) were not subjected
to
the sane treatnent as that inposed upon the grievor. Accordingly, it
is
subnmitted that the enployer has inproperly and unfairly signled the
grievor out for discipline.

The conpany answered the allegation by submitting that
bet ween January 1983 to SeptenfPer 1984 approximately twenty-nine
i nvestigati ons had been invoked invol ving enpl oyees w th dubi ous
absent ee
records. These investigations resulted in a variety of disciplinary
penal ti es assessed a nunber of enployees. |In the two instances
rai sed
by the trade union the co?pany denonstrated that where the enpl oyees
had
obvi ous expl anations for their absences fromwork no further recourse
was taken. Even so, the uncontradicted evidence did denonstrate
where the occasion dictated the enpl oyees were given appropriate
suspensions. In sum the evidence falls far short of establishing
t he
al l egation of discrimnatory treatnent by the enpl oyer.

VWhat | amleft with however is the trade union's
submi ssi on
with respect to his past record containing the incidents of ora
repriman
that have previously be discussed. The conpany has acandi dly accept
the notion that the cul mnating incident, per se, would not have
precipitated the grievor's discharge. |t was pointed out, however,
t hat
the grievor's past record, irrespective of the inmpugned incidents,
does
reflect a poor attitudinal problemtowards his work responsibilities.
I have already agreed with the conpany's assertion in this regard.

Upon serious reflection of the grievor's circunstance
I nust with sonme reluctance conclude that the five incidents
resul ting



in oral reprimnds played a substantial part in the conmpany s
deci si on

to discharge the grievor. 1In so doing, | amof the view that
nore wei ght was attached to those incidents than was warranted.
Nonet hel ess, | am concerned that the grievor should not interpret

any leniency on ny part in directing his reinstatenent as a victory.

The cul minating incident represents a serious

infraction
t hat cannot be treated lightly. Accordingly, in extending the
grievor one last chance, | amdirecting his reinstatenment effective

upon the receipt of this award w thout conpensation or other
benefits.
| shall remnin seized for the purpose of inplenentation

DAVI D H. KATES,
ARBI TRATOR



