CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1280
Heard at Montreal, Thursday, Septenber 13, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

EX PARTE

DI SPUTE:

The Conpany's notice dated April 12, 1984, issued pursuant to
Articles 79 and 139 of Agreenents 4.16 and 4.3, respectively.

COVPANY' S STATEMENT OF | SSUE

On April 12, 1984, the Conpany served notice on the Union pursuant to
Article 79.1 of' Agreement 4.16 and Article 139.1 of Agreenent 4.3
that it intended to operate trains and yard transfers wi thout
cabooses.

The Union clains, anong other things, that the renpoval of cabooses
fromtrain and yard transfers is not an itemthat properly falls

within the terms of Articles 79 and 139 of Agreenents 4.16 and 4. 3,
respectively.

The Conpany di sagrees with the Union's position
FOR THE COMPANY:

(SGD.) D. C. FRALEIGH

Assi stant Vi ce-President

Labour Rel ati ons.

There appeared on behal f of the Conpany:

A Gard, c.r. - CGeneral Counsel, CNR, Mntrea

M Del greco - Seni or Manager Labour Rel ations, CNR

Mont r ea

J. B. Bart - Labour Relations O ficer, CNR Mbntrea

J. A Sebesta - Coordinator Transportation Special Projects,
CNR, Montrea

B. H Lee - Project Oficer, CNR, Mntrea

And on behal f of the Union:

H Cal ey - Counsel, UTU, Otawa



M  Church - Counsel, UTU, Toronto

R. J. Proul x - Vice-President, UTU, Otawa

P. P. Burke - Vice-President, UTU, Calgary

R. A. Bennett - General Chairman, UTU, Toronto

D. J. Morgan - General Chairman, UTU, W nni peg

W G Scarrow - General Chairman, UTU, Toronto

B. Leclerc - General Chairman, UTU, Quebec

B. Marcolini - General Chairman, UTU, Toronto

J. H MLeod - General Chairman, UTU, Calgary

C. W Carew - Chairman, Ontario Legislative Board,
UTU, Sar ni a

J. M Hone - National Research Director, UTU, Otawa
Donal d Bechanmp - Chai rman, Quebec Legislative Board, UTU

St. Basile |le G and.

-2 -

AWARD OF THE ARBI TRATOR

This is an Ex Parte reference to CROA filed by the conpany requesting
aruling with respect to the trade union's claimthat the conpany's
notice of material change dated April 12, 1984 pertaining to its

i ntended "renoval of cabooses fromtrain and yard transfers is not an
itemthat properly falls within the terns of Article 79 of Agreenent
4.16 and Article 139 of Agreement 4.3". Article 79.1 reads as
fol |l ows:

"79.1 The conpany will not initiate any

mat eri al change in working conditions which
will have materially adverse effects on

enpl oyees wi thout giving as nuch advance
notice as possible to the General Chairman
concerned, along with a full description
thereof and with appropriate details as to the
contenpl ated effects upon the enpl oyees
concerned. No material change will be made
until agreenent is reached or a decision has
been rendered in accordance with this paragraph.™

At the hearing of this matter the trade union's counsel nmade it
perfectly clear that the trade union's objection to the applicability
of the material change provisions of the collective agreenent are
based on two grounds. They are as follows:

(i) The conpany's notice of April 12, 1984
was premature, academ ¢ and accordingly,
illegal; and

(ii) The proposed change is not a materia
change covered under the scope of Articles
79.1 and 139 of the respective agreenents.

Because of the manner | have resolved to dispose of item (i) of the



trade union's objection, | do not propose to deal with item(ii).

It is conmon ground that before the conpany may proceed with its
proposed material change approval nust be secured fromthe Railway
Transport Conmittee, Canadi an Transport Comm ssion (hereinafter
referred to as the RTC). The conpany and Canadi an Pacific Limted
have applied to the RTC for permi ssion to be relieved of Uniform
Operating Rule 90A. That rule requires the conmpany to position
“trainmen" at the rear of the trains in order "to observe" their safe
operation. Accordingly, trainnen presently are required to occupy
"cabooses"” at the rear of the train in conpliance with Rule 90A

The underlying cause of the proposed material change is the conpany's
i ntended introduction of new technology referred to as "The

End-of -Train Unit" (ETU). This technological innovation allegedly is
designed to performthe safety functions hitherto performed during
the train's operation by the trainman situated in his caboose. As a
result of the contenplated redundancy of the caboose the conpany
intends to reposition the affected trainmen at the front of the
train. Several alleged "adverse effects"” are said to flowto the
enpl oyees' prejudice fromthe inplenmentation of this proposed

mat eri al change.

There are approximately twenty-two articles contained in the
col l ective agreenent that touch upon enployee entitlenents related to
the operation of the caboose. These provisions clearly extend
benefits to enpl oyees that are attendant upon the continued existence
of cabooses. Mbreover, so long as these provisions remain a part of
the subsisting collective agreenent they represent an inpedinent to
the inplenentati on of the comapny's proposed change. Accordingly,
the renoval of these provisions fromthe collective agreenent is a
necessary adjunct to the negotiation of the alleged adverse effects
to the enployees. Cbviously the conpany's objective is to negotiate
their "relaxation" in accordance with the dispute settling nmechani sm
contained in the material change provisions of the collective
agreement .

The conpany clearly concedes that it cannot legally inplenent its
proposed materi al change w thout the approval of the RTC. Mreover,
"t he conpany has no intention whatsoever of inplenenting any type of
operation which is contrary to statutory regul ation". Furthernore,
this telling adm ssion is nade by the conpany in its brief:

"46. O course, under the Railway Act the RTC may
grant or deny the application. Recently, however,
the RTC granted relief fromRule 90A on an
experinmental basis to the Quebec North Shore and
Labrador Railway for caboosel ess train test purposes.
In addition, a number of railroads in the United
St at es have successfully inplenented a caboosel ess
operation. G ven these recent devel opnents, the
conmpany is optimstic that, in due course, its



application will be granted.

47. In any event, it is up to the Railway Transport
Committee to exanmine the nature and validity of the
change itself and to rule accordingly as enpowered by
the Railway Act. The union's argunment concerning the
legality of the charge, by its very wording,

recogni zes

that body to be the proper forumfor resolution of
this question. For the Arbitrator's information

the RTC has already established a technical comittee
and will shortly convene public hearings to exam ne
the matter. This brings us to our third point.

48. It has been the conpany's experience that the
acqui sition of RTC approval of any alteration or
nodi fication to the operating rules is a |engthy
process. So, too, are negotiations pursuant to
the material change notice...." (Enphasi s added)

The conpany's "outim sni' however as expressed in its notice of Apri
12, 1984 to the trade union does not appear to reflect the realities
of its own experience in securing "quick" RTC approval of its request
for relief fromRule 90A. That is to say, inits notice is contained
a schedul e coanencing in October, 1984 for "the phasing in" over a
four year period the operational changes that are proposed. For
exanpl e, the notice reads:
"The changes effective October 1, 1984 will
af fect approxinmately 1100 trai nnen and
100 yard forenmen. The changes effective
October 1, 1986 will affect a further
225 trainnen. The changes effective Cctober
1, 1988 will affect approxi mately another
475 trai nnen."

The trade union shares the conpany's view of "the | engthy process”
that is usually entailed in the procedures of the RTC before a result
is achieved. |In the trade union's opinion it is not appropriate for
the parties to neet with the view to negotiating the "adverse
effects" of the conpany's proposal with respect to its nmenbers unti
"the air is cleared". Until the RTC has ruled upon the validity of
the conpany's proposal the prospect of its inplenentation is at best
bot h specul ative and hypothetical. On the one hand, should the RTC
decide to engage in its own testing procedures (and | was advised a
hearing before the RTC is schedul ed for this purpose on November 26,
1984) it may literally take years before a conclusion is reached.

For exanple, reference was made to the application of the

Quebec North Shore and Labrador Railway to the RTC for approval of a
i ke proposal sone three years ago (March 30, 1981), Notwi thstanding
its instruction to test one caboosel ess freight train per week the

RTC "has yet to issue any decision on the application". Mreover,
when a decision is ultimately made there is no guarantee that the
conpany's original proposal will be sustained. It could be rejected.

O, conditions mght be attached to any RTC direction that mn ght
alter the scope and thrust of the conpany's intended proposal

As a result, the trade union's "primary" subm ssion is that the



enployer's "initiative" requesting the trade union to invoke the
negoti ati on procedures under Articles 79 and 139 is at best
"premature" The trade union submits that until the RTC has made a
ruling with respect to the conpany's application the proposal as
advanced in its notice of April 12, 1984 remains "illegal" and of no
force and effect.

Shoul d the trade union negotiate at this juncture any all eged adverse
effects of the conmpany's proposal, it was argued, that this could
result in irreparable harmto its nenbership. Not only can the
conmpany not ensure that its proposal for cabooseless trains will be
approved by the RTC it mght very well at some unforeseen date
drastically alter the contents of that proposal. Accordingly, the
adverse effects upon the affected enpl oyees are presently quite
tentative. In other words, w thout having the detailed infornmation
conprising the ultimate proposed material change the efficacy with
respect to the negoitation, nmediation and arbitration of any adverse
effect to its nmenbers is at best problematic. In short, a comm tnent
to negotiate might result in an inposed settlenment at arbitration
that could be irrelevant to the ultimte material change.

The conpany's response to this submi ssion is that it has not been
unprecedented for the parties to negotiate the adverse effects of a

proposed material change prior to RTC approval. The conpany cited
"the hunp yard" material change as an exanple. |In this regard there
was sone discussion at the hearing as to whether RTC approval was
necessar for the inplenmentation of that particular change. It

suffices, for purpose of this case, to state that the RTC is being
kept informed of the "hunp yard" change and the company woul d, of
course, defer to any intervention by the RTCif that should becone
appropriate. In light of the hunp yard experience the conpany

mai nt ai ned that, on balance, it served both parties' nutual interests
to engage in the negotiation process designed by the material change
provi sions irrespective of the unknown contingencies that nmay enmnate
fromthe RTC. |In short, the conpany insist that the negotiation
process contenpl ated under Articles 79 and 139 can proceed
concurrently with the RTC proceeding to both parties' advantage.

In dealing with the parties' submissions | amsatisfied that the
trade union's position with respect to the conpany's allegedly
premature i nvocation of the material change provisions nust prevail
It appears clear that not only can the conpany not ensure that its
proposal for change will be approved by the RTC but that proposa

m ght at sone unforeseen date in the future be altered substantially
fromwhat was originally advanced in its notice of April 12, 1984.
Clearly, the trade union mght very well be engaging, to its nenbers
prejudice, in a fruitless exercise that may ultimately be irrel evant
to the all eged "adverse effects” that flow fromthe conpany's
original proposal. There are approximately twenty-two provisions of
the collective agreenent that may require alteration should the
conpany's proposal be approved. Not only is the prospect of
agreenent on such changes unlikely while the RTC s decision renains
outstanding, the trade union, as it has argued, could be causing its
mex?ers irreparable harmshould it agree at this stage to enter into
negoti ations. There is no dispute that the trade union's |everage
during the negotiation process is inits dealing with the conpany's
request for the "relaxation" of the numerous provisions of the



col l ective agreenent that represent an inpedinent to the

i npl enment ati on of the conpany's proposal. Should the trade union
agree to a negotiated settlenent (or should it be required to go to
arbitration for that purpose), it nmay have nade a conmtnent to a
result that nmay not serve the interests of the enpl oyees who may
eventual |y be adversely affected by the approved changes permtted by
the RTC.' Accordingly, the trade union nmay not only have engaged in
a waste of manpower resources and tinme while engaged in the
negoti ati ng process, any result achieved mght be irrelevant to the
final material change. And, in the interimthe trade union may have
foresaken its bargaining power with respect to the real adverse
changes to its nenbers when the RTC decision is finally nade.

It nust be enphasized that the nmaterial change provisions of the
col l ective agreenent are designed to serve the interests of the

enpl oyees in the bargaining unit. And in serving those enpl oyees
best interests, the trade union is entitled, so long as the intended
purpose of the material change provisions are not abused, to sel ect
the appropriate tine when the negotiation process should be invoked.
Clearly, the enployer has adnmitted its incapacity to inplenment its
own proposal or, indeed, any proposal for cabooseless trains unti

RTC approval is forthcom ng. Accordingly, it will not be until that
juncture that the trade union will be in a position to determne its
menbers' best interests for purposes of negotiating any adverse
effect. Once the conpany is nmandated or is likely to be nandated by
the RTC to introduce a material change for caboosel ess trains then at
that time it nmakes good, practical sense to engage in the negotiation
process contenplated by the coll ective agreenent.

Nor is the fact that nothing is to be lost by the trade union
proceedi ngs in such negotiations on a "w thout prejudice" basis
concurrently with the RTC proceedings material to the appropriateness
of the conpany's notice. | mght very well agree with the conpany's
submi ssion in that regard. But, the wi sdom of any such course of
action is for the trade union to decide and not for the conpany or

i ndeed, this Arbitrator. The crux of the conpany's problemis that
it has ?ade a material change proposal that is beyond its control to
i npl ement. And until it can deliver on that proposal, the trade
union is perfectly entitled to question whether any adverse effect to
its menbers is likely to ever result. Until that contingency occurs
any notice extended by the conpany nust be considered "untinely".

As a result, | amsatisfied that the conpany's notice of April 12,
1984 was premature and was therefore inapplicable to Articles 79.1
and 139 of the respective collective agreenents.

In I'ight of my conclusion reached above, | do not need to deal with

the trade union's alternative subm ssions.

DAVI D H. KATES,
ARBI TRATOR



