CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1282
Heard at Montreal, Wednesday, October 10, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discipline issued the record of Loconotive Engi neer G D.
McCance, Vancouver, B.C., Cctober 4, 1983.

JO NT STATEMENT OF | SSUE:

On October 4, 1983, M. G D. MCance was ordered as Loconotive
Engi neer for 2230 hours on Train 790. At 0140 hours Loconotive
Engi neer McCance booked unfit for duty.

Fol | owi ng an investigation, the record of Loconotive Engi neer MCance
was assessed 15 denerit marks:

"For causing unnecessary delay to Train 790
on October 4, 1983."

The Brotherhood has appealed the discipline with a view towards its
renoval or reduction.

The Conpany has deni ed the appeal

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) J. W KONKIN (SG.) D. C. FRALEIGH
CGeneral Chairman Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

M Heal ey - Manager Labour Rel ations, CNR, Mbntrea

G Bl undel | - Labour Relations O ficer, CNR Mntrea

J. A Sebesta - Coordinator Transportation, CNR, Montrea

G J. Pichette - Superintendent, CNR, Kanl oops, B.C

R. |. Richardson - Assistant Superintendent, CNR, Thornton Yard,
B. C.

J. R Hastie - Master Mechanic, CNR, Thornton Yard, B.C

C. N Rolin - Trainmaster, CNR, Thornton Yard, B.C.

W J. Rupert - System Manager, Rules, CNR, Montrea

K. P. Dejean - Senior Transportation Engi neer, CNR Mbntrea

M Boyl e - Labour Relations O ficer, CNR Ednonton

B. Ballingall - Labour Relations Assistant, CNR, Ednonton



And on behal f of the Brotherhoood:

J. W Konkin - General Chairman, BLE, W nni peg
G D. MCance - Gievor
G lles Thibodeau - General Chairman, BLE, Quebec, Observer

AWARD OF THE ARBI TRATOR

Three grievances were referred to CROA on behal f of Loconotive

Engi neer G D. McCance. The last incident that resulted in the

i nposition of discipline precipitated the grievor's discharge. The
trade union has contested the propriety of the enployer's cause for
di sciplinary action with respect to the three incidents. Moreover,
irrespective of the nerits of the incidents that resulted in

di scipline the trade union disputes the appropriateness of the

di scharge penal ty.

(i) THE I NCI DENT OF AUGUST 17, 1983:

The grievor was assessed 15 denerit marks for his alleged failure on
August 17, 1983 to operate his train (CN Extra 5245 west) in
accordance with "the slow order" contained in B.C. Hydro Operating
Notice No. 89. The notice required the grievor to operate his train
at 24 Kmlh. It is common ground that the grievor operated the train
at the regular speed in excess of Notice No. 89.

The grievor's explanation for the alleged infraction was attributable
to his failure to observe the "posting"” of the notice in the
appropriate Loconotive Engineer's bulletin book.

The conpany's evidence appeared to indicate that the B.C. Hydro
bulletin No. 89 was received by W A. Thonas, Agent-Operator at the
Thornton Yard and was inserted at approximately 1430 hours on August
16, 1983 in both the Trainman's and Engi neer's Bulletin Books. M.
J. R Hestie, Master Mechanic, Yard Division, testified that as of
August 19, 1983, he personally saw Bulletin 89 in both books and
verified M. Thomas' statenment that they were inserted as early as
August 16, 1983.

As has already been indicated the grievor's sole explanation for his
al l eged violation of the slow order is because Bulletin No. 89 was
not inserted into the Engineer's book. Accordingly, he sinply did
not notice "the slow order” directing the restricted speed of the
operation of his train.

This is a pure case of a conflict in evidence that nust be resol ved
on the basis of the credibility of the two dianetrically opposed
statements of the grievor and the conpany's representatives. If | am
to prefer the grievor's version then | am conpelled to the concl usion
that the conpany's representatives deliberately msled nme on the

i mportant question as to whether the bulletin had been inserted into
t he Engi neer's book. What possible purpose woul d be served by such

m srepresentation? Not only would the false assertion with respect
to the notice result in the inproper charge of the grievor's breach

of the slow order but would have repercussions affecting the safety



and well being of the individuals in the area protected by the sl ow
order. In other words, | can discern no useful purpose being served
by the conpany in not inserting Notice 89 the Engineer's book

On the other hand, the grievor evidently has nmuch to gain in
falsifying his statenent. That is to say, the grievor's explanation
represents a conveni ent way of avoi di ng acceptance of any
responsibility for a serious breach of procedure. |In this regard
note his coll eagues who were also disciplined for a like violation
woul d have the same excuse as the grievor, but did not grieve their
penal ty.

In sum in resolving the said conflict I am satisfied on the
preponderance of the evidence that the grievor violated "the slow
order" contained in B.C. Hydro Bulletin 89 because of his failure to
foll ow the procedures required of himin checking the Engi neer's
Bul l eti n Book on August 17, 1983. Accordingly, in view of his
failure to admit his msadventure, | am not disposed to alter the
penalty that was inposed

The grievance is denied.
(ii) THE | NCI DENT OF OCTOBER 4, 1983:

In this case the grievor was assessed 15 denmerit marks fo r his
reporting for work while in an unfit condition to fulfill his duties.

The grievor apparently accepted a call to fill in for a fell ow

enpl oyee who had booked off sick. At the time of accepting the cal
the grievor indicated that he had felt sufficiently alert to perform
his duties. Upon reporting for work however, he signed the usua
statement asserting his fitness.

During the course of his shift however the grievor had fallen asleep
and coul d not conplete the assignnment for which he had accepted
responsi bility. Another enployee had to book the grievor off as
being sick in the mddle of his shift.

There is nothing contained in the material before ne that indicated
that the grievor had not, as alleged, fallen asleep on the job. The
grievor was present during the hearing and did not attenpt to
contradict the conpany's evidence.

The sol e excuse that was advanced suggested that the grievor, albeit
in a fit condition when he accepted the assignnent, had worked on his
house all day and therefore became tired. Even if that were to be
true then the appropriate time to have advi sed the company of that
predi canent was before he started his shift. Contrary to the trade
union's assertion that the grievor is being punished for taking

hi msel f off the job in order to avoid an unsafe situation, the
grievor, in my view, deliberately created an unsafe work environnent
by undertaking responsibilities he was in no condition to discharge.

Agai n, given the seriousness of the grievor's infraction and his
reluctance to adnmit his responsibility for creating a safety risk
amreluctant to interfere with the enployer's decision to inpose 15
denerit marks. The grievance is therefore rejected.



(iii) THE I NCI DENT OF OCTOBER 25, 1983:

In this case the grievor was assessed 20 denerit marks for exceeding
the speed |limt in the operation of Extra 5304 West. In this
particular situation the train activity report established that the
gri evor on October 25, 1983 operated his train over several areas of
trackage 5 to 10 miles in excess of the allowable speed limt.

Agai n, nothing contained in the trade union's brief appeared to
suggest an explanation for the grievor's failure to adhere to the
proper speed limt. Nor was there any effort made to contest the
accuracy of the conpany's evidence. M. MCance, who attended the
hearing, did not contradict the conpany's charge that he exceeded on
several occasions the perm ssible speed limts.

In addition to the twenty denerit marks assessed for this particul ar
infraction the conpany al so adduced evi dence of two other infractions
for which he had been assessed 10 demerit marks for causing
unnecessary delay to Train 746 (August 20, 1983) and 15 demerit marks
for violation of UCOR No. 104, resulting in a derail ment (October

23, 1983) These two incidents resulting in discipline were not
grieved.

In total the grievor, within a period of |ess than four nonths has
accunul ated 75 denerit marks for five serious infractions.

The trade union representative appealed to ny sense of conpassion in
requesting that | reinstate the grievor despite the series of
infractions that have been described. | asked the trade union
representative to provide me with sone explanation for the grievor's
abysmal record over such a short period of tine. No explanation was
forthcoming. In sum | sinply cannot, w thout some basis for holding
that there may be a likely inprovenent in the grievor's perfornmance,
be dictated by conpassion alone in exercising nmy discretion to
interfere with the enployer's decision to discharge.

Accordingly, the grievor's grievance, in this regard, mnmust be
rej ected.

DAVI D H. KATES,
ARBI TRATOR



