CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1285
Heard at Montreal, Wednesday, October 10, 1984

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of 30 denerit marks assessed the record of Yard Foreman R T.
Bird of Toronto, Ontario and subsequent discharge due to accunul ation
of denerit marks.

JO NT STATEMENT OF | SSUE:

On 21 Decenber 1983, M. R T. Bird was enployed as Yard Foreman on
the 1515 West Control Yard assignnent, MacM Il an Yard, Toronto. The
1515 West Control Yard assignnment was involved in a collision with
the 1600 South Control Yard assignnent.

Fol | owi ng an investigation, the record of Yard Foreman R. T. Bird was
assessed 30 denerit marks effective 21 Decenber 1983 for

"Failure to be vigilant in the execution
of duties, resulting in violation of Rule 105,
UCOR and Item 3.3 paragraph 3, Form 696 and
subsequent yard novenent collision G een Route,
MacM | I an Yard while enployed as Yard Forenman
on the 1515 West Control assignnment, 21 Decenber
1983. "

As a result, Yard Foreman Bird was di scharged for accunul ati on of
denerit marks, effective 27 January 1984.

The Uni on appeal ed the assessnent of 30 denerit marks, and the
resul tant discharge on the grounds that it was unjustified.

The Conpany declined the appeal

FOR THE UNI ON: FOR THE COVPANY:
(SG.) W G SCARROW (SG.) D. C. FRALEIGH
CGeneral Chairman Assi st ant Vi ce-President,

Labour Rel ati ons.

There appeared on behal f of the Conpany:
J. B. Bart - Labour Relations O ficer, CNR Mntrea
D. W Coughlin - Manager Labour Rel ations, CNR, Mntrea



J. A Sebesta - Coordinator Transportation, CNR, Mbntrea
W J. Rupert - System Manager Rul es, CNR! Montrea
K. J. Dejean - Senior Transportation Englneer, CNR, Montrea
S. L. Pound - Assistant Superintendent, CNR, Toronto
J. L. Dafoe - Regional Master Mechanic, CNR, Toronto
R. D. Jam eson - Trainmaster, CNR, Toronto

And on behal f of the Union:
W G Scarrow - General Chairman, UTU, Toronto
R. A Bennett - CGeneral Chairman, UTU, Toronto
B. LeClerc - General Chairman, UTU, Quebec
K. Joudwa, - Local Chairman, UTU, Toronto
R T. Bird - Grievor, Toronto

AWARD OF THE ARBI TRATOR

The grievor, M. R T. Bird, Yard Foreman, MacM Il an Yard, was
assessed thirty denerit marks for his involvenent on Decenmber 21
1983, in a collision with another train consist caused in part by his
alleged failure to adhere to UCOR Rule 105. UCOR Rule 105 reads as
fol |l ows:

"Unl ess otherw se provided by signal indication,
trains or engines using other than a main track
nmust proceed at restricted speed.

"restricted speed” neans a speed that wll
permt stopping within one-half of the range
of vision ."

The grievor was also alleged to have violated Item 3.3 paragraph 3 of
The General Operating Instructions, Form 696. The trade union has
admitted that the grievor was in "technical violation" of this Rule
by failing to informhis Loconotive Engineer of the ultinmate
destination of the train run. The evidence has not established that
this infraction necessarily contributed to the accident.

At the time in question the grievor was instructed to take his train

down "the Green Route" to pick up two vans fromthe van siding. His

statement nade during his investigation established that the grievor

was warned on several occasions to | ook for the whereabouts of "Wite
Two Control South Engine" nmoving in the same work area.

In describing the collision the grievor indicated that he observed
t he oncomi ng consist com ng out fromunderneath the Bridge (at

H ghway 7). The conpany has cal cul ated that the grievor was
approximatly 540 feet away when he first sighted the onconmng train
consist. Accordingly, in order for himto have conplied with UCOR
Rul e 105 the grievor would have to have stopped within 270 feet of
the other train. The collision occurred at the m dpoint of this

di stance. In other words, for purposes of avoiding an infraction of
UCOR Rul e 105, the grievor would have to be going at a speed that
ensured his ability to stop within half his field of vision of the
train. This would also have clearly prevented the accident from



occuri ng.

The conpany adduced scientific data derived fromthe simulated tests
carried out by its expert witnesses to establish that the grievor's
train consist was travelling in excess of what would permt his
stoppage within half his range of vision. Moreover, given the
standards applied in the materials used in the construction of' cars,
the scientific evidence al so established that the force of the inpact
of the colliding trains was in excess of 14 nmph. The conpany, based
on its expert evidence, estinate the grievor's train was travelling
at approxi mately 17 nph.

The grievor stated during his investigation that his train was noving
"roughly" at 5 to 7 nph. Loconotive Engi neer Collins asserted that
his train was noving at no nore than 2 to 3 nph. The latter
statement was corroborated by the allegedly independent observations
of Car Control Clerk, Gary Ross.

Arising out of this incident each nmenber of the crew of both train
consi sts were disciplined for breach of UCOR Rule 105. The grievor
was the nost severely disciplined (30 denerit marks) owi ng, in part,
to his abysmal disciplinary record. At the time of this incident the
grievor had accunul ated 40 denerit marks (inclusive of the ten
denerit marks inposed by the Conpany for the incident described in
CROA Case #1284). Loconotive Engineer Collins was assessed 15 nmarks
for his infraction of UCOR Rul e 105.

In resolving this dispute it nust be enphasized that | am not being
asked to determne the party who primarily or incidentally caused the
collision. In this regard | have no reason to dispute the notion
that both the grievor and Loconotive Engineer Collins would share
some responsibility for the incident. The degree of their joint

bl ame, however, nust be determined in a nore appropriate proceeding.

The issue before nme is whether the grievor was operating his train
consist at a rate of speed dictated by UCOR Rule 105 and that could
enable himto stop within half his range of vision of the onconi ng
train. Had he operated his train in accordance with the appropriate
restricted speed I have no doubt that the collision would have been
avoi ded. The npbst dammi ng evi dence against the grievor is the sinple
fact that he could not stop in tine. |Indeed, he had to junp off the
train along with his helper, in order to avoid serious injury.

Surely, this admtted scenario of the collision is inconsistent with
the prudent exercise of care as contenplated by UCOR 105.

O course, the company's expert evidence does not enhance the
credibility of the grievor's statenment that he was travelling between
5 and 7 nph. Nor does the trade union's strategy in attenpting to
shift the blane for the collision on to Loconotive Engi neer Collins
handling of his train mtigate the grievor's culpability. As | have
suggested, M. Collins' responsibility, whatever the extent, cannot
be seen to excul pate the grievor's infraction. The evidence
denonstrated the plain truth that the grievor was warned on severa
occasi ons to be concerned about the whereabouts of the train consist
operated by Loconotive Engineer Collins on the Geen Line. He
appears to have sinply ignored those warnings and to have thrown



caution aside. As a result, the grievor inprudently operated his
train in excess of the restricted speed allowed by UCOR Rul e 105. He
accordingly nmust accept the consequences of his actions.

In having regard to the grievor's disciplinary record | am satisfied,
despite his ten years service with the conpany, that | would be
creating a serious hazard to railway traffic should | exercise ny
discretion to reinstate the grievor. As a result, | amconpelled to
sustain the grievor's discharge and reject his grievance.

DAVI D H. KATES,
ARBI TRATOR



