CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1301
Heard at Montreal, Wednesday, Novenber 14, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and
(RCTC) RAIL CANADA TRAFFI C CONTROLLERS

EX PARTE

DI SPUTE:
Claimof the Union that the Conpany violated Article 8 of the Job

Security Agreenent, when the position of Operator Qutl ook,
Saskat chewan, was abol i shed.

UNI ON' S STATEMENT OF | SSUE

On Novenber 21, 1983, the Conpany gave notice pursuant to Article
7.08 of the collective agreenent of the abolishnent of the position
of Operator at Qutl ook, Saskatchewan, effective Decenber 1, 1983.

The Uni on contends that the abolishnment was the result of an
operational and/or organi zati onal change and that three nonths notice
shoul d have been given pursuant to Article 8.1 of the Job Security
Agr eenent .

The Conpany di sagrees with the Union's contention

FOR THE UNI ON

(SGD.) D. H ARNOLD
Syst em Chai rman, CP Divi sion.

There appeared on behal f of the Conpany:

J. W MCol gan - Labour Relations Oficer, CPRz: Mntrea
D. A Lypka - Assistant Supervisor, Labour Relations, CPR
W nni peg

And on behal f of the Union:
D. H Arnold - System Chairman, CP Division, RCTC, W nnipeg
AWARD OF THE ARBI TRATOR

The conpany chal l enges the arbitrability of the trade union'
grievances alleging a breach of Article 8 of the Job Security
Agreement when two bargai ning unit positions were abolished at
Shaunavon and CQutl| ook Saskatchewan. There is no dispute that the



conpany on three occasions acceded to the trade union's request to
extend the original deadline of referring its grievances to Step 3 of
t he grievance procedure contained in the relevant collective
agreenent. The trade union representative apparently prepared his
written appeal of the conpany's decision refusing the grievances on
March 31, 1984, the last day all owed for appeal. The appeal was
posted on that day but was not received by the conpany's
representatives until April 5, 1984.

The conpany has insisted on the strict conpliance of the time linits
contained in the collective agreenment particularly having regard to
the forebearance it has exhibited in extending the deadline on three
separate occasions. In this regard the relevant provisions of the
col l ective agreenent read as foll ows:

"38.06.03 Step 3 If the grievance is not
settled at Step 2, the General Chairman may
appeal the decision in witing, giving his
reasons for the appeal, to the General Manager-
Operation and Mai ntenance, within forty-two
cal endar days follow nq recei pt of the decision
rendered in Step 2. The General Manager-Qperation
& Mai ntenance will render a decision in witing,
giving his reasons for the decision, within
forty-two cal endar days follow ng recei pt of
t he appeal . " (enmphasi s added)

"38.09 When a grievance is not progressed by
the Union within the prescribed tinme limts,
it shall be considered as dropped. . . . . "
(enphasi s added)

The trade union argued that because the collective agreenent is
silent with respect to the establishing of the deadline of the actua
recei pt of the appeal for purposes of conpliance with Article
38.06.03, | should infer that the nmere posting of the appeal in the
mai | s shoul d constitute adherence to the prerequisites of that

provi sion. To support his argunent, the trade union representative
referred ne to the case law on contracts where the principle is
established that acceptance of an offer thereby constituting a
contract is to be deenmed in the absence of sone contrary arrangenent

upon the posting of the acceptance in the nmail. |In a like fashion
because the trade uni on appeal was posted on the |ast day allowed for
appeal, | should deemthat the conpany received that appeal in a

timely fashion.

The trade union's argunment is without nerit. | do not question the
accuracy of the principle cited in the contract cases referred to ne
by the trade union. Wat is questioned, however is their relevance.
Quite clearly, there is no provision contained in the collective
agreenent that prescribes that the mails should constitute the nmedi um
of conmuni cation for the parties' response to grievances referred to
under the grievance procedure.

Accordi ngly, because the collective agreement is "silent” on this



aspect of processing grievances it follows that the only certainty
that will ensure conpliance with the tine limts contained in the
grievance procedure is the actual reception of the trade union's
appeal . Accordingly since the trade union admttedly has failed to
conply strictly with the exigencies of Article 38.06.03 of the

col l ective agreenent, the grievances nust be concluded to have been
untimely. As a result, those grievances are not arbitrable.

DAVI D H. KATES,
ARBI| TRATOR.



