CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1303
Heard at Montreal, Wednesday, Novenber 14, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Trackmen M. J. Belcastro and M. M Belcastro, Vauxhall, Al berta,
were dism ssed for violation of General Rule "G', Miintenance of Wy
Rul es and Instructions, Form 568, January 26, 1984.

JO NT STATEMENT OF | SSUE

The Uni on contends that:

1. The dism ssal of Messrs. J. Belcastro and M Bel castro
is not warranted and too severe in the instant case.

2. Both enpl oyees were under the instructions of their Foreman, had
limted service with the Conpany and no formal instructions
regardi ng Mai ntenance of Way Rul es and Instructions, Form 568

3. Messrs. J. Belcastro and M Belcastro be reinstated to their
position as Tracknen, with no | oss of seniority and conpensated
for loss of wages from January 27, 1984, until reinstated.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H. J. TH ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager

General Chairman Operation and Mai nt enance

There appeared on behal f of the Conpany:

D. N. McFarl ane - Asst. Supervisor, Labour Relations, CPR
Vancouver

F. R Shreenan - Supervisor, Labour Relations, CPR, Vancouver

R. A, Col quhoun - Labour Relations Oficer, CPR Mbntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMWE
atawa
R Y. Gaudreau - Vice-President, BMAE, Otawa

L. M Di Massi no - Federation General Chairnmn, BMAE, Nbntrea



G Val ance - General Chairman, BMAE, Sher brooke
AWARD OF THE ARBI TRATOR

The adm tted evidence discloses that on January 26, 1984, Gievors,
Trackmen M. J. Belcastro and M. M Belcastro along with Track
Foreman Kennedy and anot her nenfPer of their crew attended the Corona
Hotel "to see an exotic dancer”. During the period they were at the
hotel it is clear that the grievors consunmed a sufficient anount of
al cohol to incapacitate them from performng their regular duties for
t he remai nder of that day. The statenment of the grievor, J.

Bel castro, indicated the follow ng:
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"We then nutually agreed to go to the tavern at
the Corona Hotel to see the exotic dancer. W
ordered a round of alcoholic beverages. M
Bel castro ordered a bottle of beer and | ordered
a rye and coke. M Fisher and D. Kennedy ordered
m xed al coholic drinks. After this first round,
we ordered several rounds of B-52's. B-52's are
an al coholic drink made from Grand Marni er
Kahl ua and Bailey's Irish Cream Liquer. They
contai n about one ounce of liquor in each drink.
M Belcastro left after consumi ng about five
dri nks. He appeared intoxicated when he left. |
| eft the tavern about 1430 after consum ng about
ni ne al coholic drinks in total."

Each nenber of the crew including the grievors were di sm ssed for
violation of Rule G of the Miintenance of Way Rul es and Instructions
Form 568 whi ch provides:

"The use of intoxicants or narcotics by
enpl oyees subject to duty or their possession
or use while on duty is prohibited.”

The grievors were the sole enpl oyees to have chal l enged the di scharge
penalties that were inposed. There is no doubt that the grievors
were scheduled to work the afternoon shift of January 26, 1984, when
they otherw se beconme preoccupied with the drinking and entertai nnment
that took place at the Corona Hot el

The trade union argued, however, that the grievors were not "subject
to duty"” at that time because they were under the control and
direction of their foreman. The trade union reasoned that because
they followed their foreman's exanple in participating in the

vi ol ati on of Maintenance of Way Rule "G' they should not be

consi dered as havi ng been scheduled to work. To be perfectly
succinct, | was asked to accept as a credible excuse for the
grievor's behavior that they woul d otherw se have engaged in

i nsubordi nate activity had they not remained in the Corona Hote
during the very period their enployer anticipated that they were
perform ng services for the conpany. Contrary to the trade union's



posit | have no difficulty in finding that at all material tines the
grievors were subject to duty.

The trade union further argued that because the grievors were
relatively new enpl oyees (of 7 and 4 nonths service) who had not been
properly trained in the Rules of the Maintenance of Way sone
forebearance in the harshness of the discipline should be exercised
wWith respect to their inexperience. Apart fromthe information

di sclosed in the conpany's brief that they were advised of the
prohibitions contained in Rule "G' at the tine of hire, the
statenments taken fromthe grievors at their investigation confirm
that they were well aware of the prohibition against the consunption
of intoxicants while "subject to duty" Miyreover, | cannot think of a
nore appropriate tine to dispense with a new enpl oyee's services (and
correct a mstaken hire) than i mediately after the discovery of that
enpl oyee' s m sconduct in drinking intoxicants when he knew he was
supposed to be working.

Because the grievors were relatively short serviced enpl oyees who
knowi ngly violated an inportant rule, | have no reason to upset what
appears to ne to be a just penalty.

The grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



