CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1304
Heard at Montreal, Wednesday, Novenber 14, 1984
Concer ni ng
CANADI AN PACI FIC LIM TED (CP Rail)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE
Dl SPUTE:
Ef fective March 23, 1984, all B&B enpl oyees under the jurisdiction
of ' the Works Manager, Weston Shops, W nni peg, Manitoba, ceased to be
paid the cl ock punching conpensati on
BROTHERHOOD' S STATEMENT OF | SSUE

The Uni on contends that:

1. B&B enpl oyees have been cl ock punching and receiving conpensation
si nce 1980.

2. Enployees are still punching and signing their tinme cards.

3. The Conpany violated Sections 2(1), 4(1), 4(1)A and 6(1)A and
B of the "Public Sector Conpensation Restraint Act".

4. The cl ock punching conpensation be reinstated, and retroactive
paynments made from March 23, 1984.

The Conpany denies the Union's contention and declines paynent.
FOR THE BROTHERHOOD:

(SGD.) L. M Di MASSI MO

FOR: System Federation

Gener al Chai r man.

There appeared on behal f of the Conpany:

K. R Brown - Director Human Resources, Mechanical Dept.
CPR, Montrea

. J. \Waddel | - Manager Labour Rel ations, CPR, Mbntrea

R. A, Col quhoun - Labour Relations Oficer, CPR Mbntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME
atawa



R Y. Gaudreau - Vice-President, BME, Otawa
L. M Di Massi no - Federation General Chairnmn, BMAE, Nbntrea
G Val ance - General Chairman, BMAE, Sher brooke

| NTERI M AWARD OF THE ARBI TRATOR

The trade union's grievance was pronpted by the conpany's

di sconti nuance of clock punching paynments which allegedly were
erroneously made to a group of bargaining unit enployees at its

West on Shops, W nni peg. Because the grievance contai ned no provision
of the collective agreenment that was alleged to have been viol ated
(but reference was made to an all eged breach of The Public Sector
Conpensation Restraint Act), the Conpany refused to participate in
the preparation of a Joint Statenment of |ssue as contenpl ated under
Section 5 of the CROA Rul es and Regul ations. The conpany's position
is set out inits letter to the trade union dated Septenber 26, 1984.

"As you have indicated that it is still the
Union's position to bring this matter before
the CROA, | nust point out that the Conpany's
position is that the matter of the present
grievance is not related to the contents of
the Col |l ective Agreenment.

In view of the above, | cannot concur to join

with your organization at arbitration and woul d
suggest that you proceed on an "Ex Parte" basis,
with the time limts for procedural purposes to
start upon the date of receipt of this letter."

(enphasi s added)

Pursuant to the conpany's suggestion the trade uni on proceeded Ex
Parte and referred its grievance to CROA. |In due course, the

gri evance was schedul ed for hearing on Novenber 14, 1984.
Approximately four days prior to the hearing M. Thiessen received

t el ephone notification fromthe conpany's representative that the
enpl oyer for the reasons set out inits letter of Septenber 26, 1984,
intended to challenge the arbitrability of the grievance. 1In this
regard Section 4 of the CROA Rul es and Regul ati ons defines the
Arbitrator's jurisdiction as foll ows:

"4, The jurisdiction of the Arbitrator shal
extend and be limted to the arbitration, at
the instance in each case of a railway, being a
signatory hereto, or of one or nore of its
enpl oyees represented by a bargaini ng agent,
bei ng a signhatory hereto, of;

(A) disputes respecting the meaning or
al  eged viol ation of any one or nore of the
provisions of a valid and subsisting



col l ective agreenment between such rail way

and bargai ni ng agent, including any clains,
related to such provisions, that an enpl oyee has
been unjustly disciplined or discharged; and

(B) other disputes that, under a provision of a
valid and subsisting collective agreenent
bet ween such railway and bargai ning agent, are
required to be referred to the Canadi an Rail way
O fice of Arbitration for final and binding
settl ement by arbitration,

but such jurisdiction shall be conditioned al ways
upon the subm ssion of the dispute to the Ofice of
Arbitration in strict accordance with the terns

of this Agreenent."”

At the outset of the hearing the trade union vigorously resisted the
conpany's efforts to contest the arbitrability of the grievance even
though it was aware of the conpany's views as to the CROA's
jurisdiction by virtue of the letter of Septenmber 26. M. Thiessen
conpl ai ned that he had not received formal notification through CROA
of the conpany's challenge to the arbitrability of the grievance as
was the normal procedure. It is of sone significance to note that no
specific procedure is contained in the CROA Rul es and Regul ati ons
dealing with jurisdictional challenges to the arbitrability of a
grievance referred to CROA

In this light | attenpted to acconmpdate the short notice extended
the trade union of the conpany's challenge by allow ng an adj our nnment
of the proceedings so that the trade union's representative m ght
prepare an answer. M. Thi essen opposed the adjournment and
requested that | proceed with the nerits of the grievance wi thout
entertaining the conpany's jurisdictional challenge.

In light of the parties representations | nmade the follow ng ora
ruling:

"It is patently obvious that an Arbitrator
cannot assert jurisdiction to hear a

grievance that is not arbitrable.

There does not appear to be any provisions in
the Rul es and Regul ations of CROA that

prevents a party fromraising an issue with
respect to arbitrability at any tine prior to a
schedul ed heari ng.

Because the issue of arbitrability goes to

the root of ny authority and conpetence to
adj udi cate an issue referred to CROA

it is my view, in the absence of a provision to
the contrary in the collective agreement or the



CROA Rul es and Regul ations, | amduty bound to
entertain any jurisdictional challenge raised
before me.

The one condition that | attach however

to entertaining such challenges is that the
opposite party be given anple notice to prepare

an answer. \While it may appear fromthe

conmpany correspondence to the trade union that

it questioned the appropriateness of the grievance,
it did not raise the issue of arbitrability until a
few days before the hearing.

Accordingly, it is ny decision to adjourn this
hearing and to reschedule the sane at a nutually
satisfactory date in order to allow the trade
union to prepare an answer to the conpany's
chal | enge.

For all the foregoing reasons the matter stands adjourned as
af or esai d.

DAVI D H. KATES,
ARBI TRATOR

Parti es appeared on Wednesday, January 9, 1985.
AWARD OF THE ARBI TRATOR

The issue to be resolved at this juncture of the procee- dings is
whet her the grievance presented by the trade union raises on
arbitrabl e question that nmay be resol ved at CROA.

In this particular regard, the trade uni on acknow edges that in
order to bring its grievance within the anbit of CROA's juris-
diction it nust denpbnstrate that a provision or provisions of
the rel evant collective agreenent have been all egedly breached.

In this regard it is coxnmon ground that no provision of the relevant
col l ective agreenent confers upon the grievors the entitlenent to a
cl ock punching prem um as appears to be the case under the collective
agreenent covering the conpany's Shop- craft enployees. Nonethel ess
the trade union, as clarified inits witten brief, alleges that the
conpany has inproperly renp- ved the paynment of that prem um as part
of the grievors' regular pay in violation of the pay provisions of
the collective agreenent. It is also comon ground that the conpany,
albeit it clainms mistakenly, has paid the clock punching prem um for
approxi mately four years.

The trade union's defence to the allegation that no provi- sion of



the collective agreenent supports its claimrests on the application
of the doctrine of "promi ssory estoppel”. That is to say, the trade
uni on has i nvoked the "equitable"” principle of estoppel to preclude
the conpany fromrelying, in light of the four year practice, on its
strict legal rights under the collec- tive agreenent. And, it is in
this context that the trade union clains that the grievance referred
to CROA is arbitrable.

The conpany's representative has assisted this arbitrator by adducing
two judgenments that appear to express opposite conclusions with
respect to the appropriateness of the estoppel principle in
arbitration proceedings. In the one case in Re Canadian Nationa
Railway Co. et al vs Beatty et al 128 DLR. (3d) 236 the Ontario

Di vi sional Court appears to have sustained an arbitrator's
jurisdiction to apply the estoppel principle; and in an unreported
deci sion of the Alberta Queen's Bench in Re Snokey River Coal Limted
and United Steelworkers of Anerica, Local 7621 et al an opposite
concl usi on appears to have been reached.

In any event, the company's representative went on record, even if
the estoppel principle was within the jurisdiction of CROA, that the
specific circunstances of this case would not warrant its application
as a defence to the conpany's position.

As indicated to the parties at the hearing, | amsatisfied, wthout
attributing any opinion on either the | egal issues raised or the
nmerits of the estoppel defence, that the trade union has raised on
arbitrable issue that | amrequired, in accordance with the Rul es and
Regul ati ons governing CROA, to determine. And it is for that reason
that the company's attack to ny juris- dictional conpetence nust be
rej ected.

Accordingly, the matter is to be scheduled for hearing on the nmerits
of the grievance.

DAVI D H KATES
ARBI TRATOR

On March 6th, 1985, the Union Representative advised that the dispute
has been resolved to the parties' satisfaction.

DAVI D H. KATES,
ARBI TRATOR



