CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1305

Heard at Montreal, Thursday, Novenber 15, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of 45 denerit marks assessed the record of Loconpotive Engi neer
G R Stewart of Toronto.

JO NT STATEMENT OF | SSUE:

On May 27, 1983, M. G R Stewart was assigned as Loconotive
Engi neer on VI A Passenger Train No. 656 which departed Union
Station, Toronto at 2017 hours, enroute to Kingston, without a
cl earance or train orders.

After travelling approximately 13 miles and upon approaching
CGui | dwood Station, the train crew realized what had occurred and
reported the incident.

Foll owi ng an investigation, the record of Loconotive Engineer G R
Stewart was assessed 45 denerit marks, effective May 27, 1983, for
violation of Rules 83D, 210B, 210C, 211 Paragraphs 4 and 106 of the
Uni f orm Code of Operating Rul es.

The Brot herhood appeal ed the assessnent of 45 denerit marks on the
grounds that it was too severe.

The Conpany declined the Brotherhood s appeal

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.) P. M MA?DZI AK (SG.) D. C. FRALEIGH
General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behalf of the Conpany:

J. B. Bart - Labour Relations Oficer, CNR, Mntrea
D. W Coughlin - Manager Labour Rel ations, CNR, Mbntrea
J. A Sebesta - Coordinator Transportation, CNR, Mbntrea
W J. Rupert - Manager Rules, CNR, Mntrea
L. G Finnerty - System Master Mechanic, CNR, Montrea

And on behal f of the Brotherhood:



P. M Mandzi ak - General Chairman, BLE, St. Thonmas
G N Wnne - General Chairman, BLE, Mntrea
G Thi bodeau - General Chairman, BLE, Quebec

AWARD OF THE ARBI TRATOR

In this case the trade uni on does not contest that Loconotive

Engi neer Stewart coamitted a serious infraction of UCOR Rule 830 when
on May 27, 1983 he departed Union Station, Toronto, on VIA passenger
train No. 656 without obtaining the appropriate clearances. In so
doi ng, there was al so no dispute that the grievor was in violation of
rel ated UCOR Rul es pertaining to the securing, checking and
understandi ng of the train orders that m ght affect that passenger
run.

The only issue that was contested was the reasonabl eness of the 45
denmerit marks that was assessed the grievor for the various
infractions that arose out of the one transaction

The trade uni on suggested that 30 denmerit marks ought to have been an
adequat e and reasonabl e response to the grievor's inadvertance in
failing to conply with the UCOR Rules. Indeed, it was argued that 30
denerit marks should represent the standard for the first infraction
of this nature having regard to the relatively "clean" record of a

| ong service enpl oyee.

Al though it may very well be that 30 denerit marks might well serve
both the corrective and deterrent purposes designed by recourse to

di scipline for the violation of an inportant rule, it should also be
noted that the grievor exacerbated his wongdoi ng after he discovered
his oversight. The evidence disclosed that Loconotive Engi neer
Stewart continued to operate his train for another two niles when he
knew he had not been given the proper clearances. As the conpany's
bri ef suggested the grievor thereby "persisted in this violation".

The real issue that was raised in this case is whether the conpany is
acting justly in inposing the severe penalty of 45 denerit mark for
an infraction of the UCOR Rules that all parties agree constitutes a
serious offense. On the one hand, the conpany has a real concern in
expressing the gravity of the grievor's m sconduct through the medi um
of a disciplinary response. Short of discharge, the conpany has

obvi ously concl uded that 45 denerit marks will acconplish the

requi red purpose.

On the other hand, the trade union's concern is for the grievor who
is a long service enployee with a relatively clean record. Its

obvi ous objective is to protect his job security in the event that
sone subsequent menial or trivial act of m sconduct could precipitate
hi s di scharge

In short, what should be done to bal ance the conpeting and legitimte
concerns of both parties?

It seens apparent that the enployer's first duty is to operate its
railway enterprise in an efficient, secure and safe manner so that
the public that is served nmay have confidence in the service that is



provi ded. The conpany nust therefore ensure conpliance with the
statutory rules and regul ati ons that uphold the safety and security
of the service. And, as an integral part of discharging that
responsibility the enployer nust inpress upon its enployees,
particularly when an infraction of those rules occur, that such

i nadvertance cannot be tolerated. Accordingly, a severe disciplinary
penalty, in the absence of a reasonable excuse for the infraction
constitutes an obvi ous and reasonabl e response And such responses to
a first offence may be expressed by recourse to suspension, tenporary
denotion or, as in this case, the inposition of demerit marks. In ny
view so long as the enployer's response is commensurate with the
seriousness of the situation, an Arbitrator should be reluctant to
interfere.

And, this brings ne to the trade union's principal concern. The
enpl oyer's duty in any subsequent act of m sconduct by the sane

enpl oyee still remains the sanme. 1In the inposition of any penalty
the often repeated considerations of the seriousness of the
infraction, the length of service, the past record of the enployee
concerned nust be weighed. And, of course, the enployee's insurance
policy agai nst an abuse by the enployer of its disciplinary powers
are the powers of review that may be exercised during the arbitration
process. |In other words, any decision to discharge an enpl oyee nust
be preceded by a serious consideration of all the relevant factors.
And, if the enployer is shown to be rem ss in discharging that
responsi bility such shortcom ngs will obviously be corrected.

In the circunstances of this case, | cannot find, on the admtted
evi dence, that the company has reacted unjustly or unreasonably to
the grievor's serious breach of the UCOR Rules. His grievance is
t heref ore dism ssed.

DAVI D H KATES
ARBI TRATOR



