CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1306
Heard at Montreal, Thursday, Novenber 15, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of 40 denerit marks assessed the record of Loconotive Engi neer
W J. Fex of Hornepayne, Ontario, effective March 7, 1984.

JO NT STATEMENT OF | SSUE:

On March 7, 1984, M. W J. Fex was enployed as Loconotive Engi neer
on Extra 9494 West operating between Fol eyet and Hor nepayne, Ontario.
At M ssonga on the Ruel Subdivision, Extra 9494 Wst passed Signa
1661 di splaying a stop indication.

Fol | owi ng an investigation, the record of Loconotive Engi neer W J.
Fex was assessed 40 denerit marks, effective March 7, 1984, for

"Violation of Uniform Code of Operating
Rul es, Rule 292 and 517 at Signal 1661
M ssonga, Ruel Subdivision, and failure
to conmply with General Operating
Instructions CN Form 696, Item 3.4 while
enpl oyed as Engi neman on Extra 9494 West,
March 7, 1984."

The Uni on appeal ed the assessnent of 40 denerit marks on the grounds
the discipline was too severe.

The Conpany declined the appeal

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SGD.) P. M MANDZI AK (SGD.) D. C. FRALEIGH
General Chai r man Assi stant Vi ce-President

Labour Rel ations

There appeared on behal f of the Conpany:

D. W Coughlin - Manager Labour Rel ations, CNR, Mbntrea

J. B. Bart - Labour Relations O ficer, CNR Mntrea

J. B. Sebesta - Coordinator Transportation, CNR, Mbntrea

W J. Rupert - Manager Rules, CNR, Montrea

K. P. Dejean - Senior Transportation Engi neer, CNR Mbntrea



And on behal f of the Brotherhood:

P. M Mandzi ak - General Chairman, BLE, St. Thomas
G N Wnne - General Chairman, BLE, Montrea
G Thi bodeau - General Chairman, BLE, Quebec

AWARD OF THE ARBI TRATOR

In this case the grievor, Loconotive Engineer W J. Fex, was assessed
forty denerit marks for his violation of UCOR, Rule 292 for his
failure to bring his train to a stop at Signal 1661, M ssonga, Rue
Subdi vi sion and his subsequent failure to contact his dispatcher by
radio to advise of his infraction in violation of General Operating
Instructions CN Form 696, Item 3.4 while enployed as an Engi neman on
Extra 9494 West, March 7, 1984.

The trade union has conceded that the grievor, on the facts adduced,
nerited the inposition of 30 denerit marks for his violatio of UCOR
Rule 292 in failing to bring his train to a proper stop at M ssonga,
Ruel Subdi vi si on.

The only issue that was rai sed was whether the conpany had reasonable
and proper grounds to discipline the grievor for his alleged

vi ol ati on of General Operating Instructions CN Form 696, |tem 314
which reads in part:

"3.4 EMERCGENCY PROCEDURES

NOTE: \When initiating an emergency call, it nust
first be given on Channel 1 (End-to-End) to

alert other train or engine novenents in the
vicinity. The call nust then be i mediately
repeated on the channel of the train dispatcher
who has control of the territory involved.

When a train or movenment is stopping as the result
of an energency application of the brakes, and ot her
novenents may be affected, the engi neman or any

ot her enpl oyee nust initiate an "EMERGENCY" cal l
giving identification and |ocation, stating that the
train or novenent has gone into energency. This
does not relieve other enployees of their respon-
sibility under UCOR Rul e 102.

Reports of derail nments, stornms, washouts, fires,
obstruction of tracks, failure of a train or engine
to stop before passing a signal indicating STOP, or
other matters which could cause serious delay to
traffic, danmmge to property, injury to enpl oyees or
ot hers, shall be classed as an EMERGENCY. "

The grievor's excuse for not nmaking radio contact with his dispatcher
in order to advise himof the "energency" he had created was because
of a defective radio. |In this regard, the work sheet provided
engi nemen to note any irregularities in the operation of their
| oconpti ve engi ne shows that on March 2 and March 4, 1984 both



Loconoti ve Engi neer Merriman and Loconotive Engi neer Fex indicated
that the radio in their engine was not operating properly. There
does not appear to be any indication on the work sheet that the
defective radi o was repaired.

Nonet hel ess, the material contained in the conpany's brief shows that
the radio was certainly operating at the outset of the grievor tour
of duty on March 7, 1984. The evidence also discloses that the radio
was in good order both before and after the incident that pronpted
the grievor's violation of UCOR Rule 292. And, even at that tine,

t he undi sputed evidence indicated that the dispatcher made radio
contact with the grievor at which tinme he |learned of the grievor's
failure to stop at the appropriate signal

It appears to ne that on the bal ance of probabilities the only
inference that | can draw fromthe information disclosed in the
conpany's brief is that sone tine after March 4, 1984 the radi o on
the grievor's train was repaired. Oherwi se, | cannot appreciate why
the grievor, owing to the risks he nm ght encounter, proceeded to
operate a train engine with a defective radio. Moreover, at al
material times during the course of the run the radio was in good
operation except, as alleged by the grievor, when the incident
occurred. | sinply am conpelled by the evidence to conclude that the
grievor's excuse for the violation of Item3.4 is not credible and
does not nerit acceptance.

Accordingly, given the serious nature of both infractions, | am not
di sposed to interfere with the quantum of the penalty inposed. The
grievance is therefore disnissed.

DAVI D H. ?KATES,
ARBI TRATOR



