CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1310

Heard at Mbontreal, Decenber 11, 1984.
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. A M Vitullo, a B&B enployee at St. Luc, was laid-off as a

Pai nter on February 15, 1984. He subsequently displaced into the

Bri dgeman cl assification. Comencing the week of February 20, 1984,
enpl oyees fromthe Car Departnent painted a washroom and entrance to
the St. Luc Car Departnent. M. Vitullo clainms that he should have
been enpl oyed as a Painter to do the painting.

JO NT STATEMENT OF | SSUE

The Uni on contends that:

1. The Company violated Section 32.3 by having the Car Departnment
enpl oyees doing the painting that is normally done by B&B

pai nters.

2. The Conpany viol ated Section 15.7 and 15.9 when they did not
recall AL M Vitullo as painter for this work.

3. M. Vitullo be conpensated for the difference in wages between
that of Painter and that of Bridgeman for a total of 40 hours
account not being recalled as Painter during the week of
February 20th, 1984.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. TH ESSEN (SGD.) G A. SWANSON
Syst em Federati on General Manager

General Chai r man

There appeared on behal f of the Conpany:
J.H Blotsky - Asst. Supervisor, Labour Relations, Eastern
Regi on, CP, Toronto
R. A. Col quhoun, Labour Relations O ficer, CP, Montreal
J. Serena, Ceneral Car Foreman, St.Luc, CP, Montreal

And on behal f of the Brotherhood:
H.J. Thi essen, System Fed. General Chairnman, BWMAE, Otawa.
G Val ence, General Chairnman, BMAE, Sher brooke.



AWARD OF THE ARBI TRATOR

This is a claimmade by M. A M Vitullo for paynent at the painter's
rate for painting work performed at the St.Luc Car Shop. There is no
di spute that approxi mtely 30 hours of painting work was perforned,
as alleged, by two enpl oyee nenbers of the Shopcraft unit at the
Conpany's Car Departnent at the St.Luc Shop. It is also conmon
ground that the grievor's position as painter had been abolished and
he had exercised displacenment privileges with respect to a

Bri dgeman's position at the material tine the painting work was
performed at the St.Luc Car Shop. At issue is whether the work
protection provision contained in Article 32.4 of Wage Agreenent

No. 41 supports the grievor's claim-

"Performance of Mintenance of Way Work by Enpl oyees CQutside of
Depart ment .

Except in cases of emergency or tenporary urgency, enployees
outside of the maintenance of way service shall not be
assigned to do work which properly belongs to the mainte-
nance of way departnent, nor will maintenance of way enpl oyees
be required to do any work except such as pertains to his

di vi si on or departnent of nmaintenance of way service"

The conpany does not claimthat the painting work perforned was done
in circunstances that could be described as an energency or tenporary
urgency. Rather, the argunent is nade that because there exists a
past practice of Shopcraft unit enpl oyees perforning painting work
(i.e. or mmintenance work) at the St.Luc Car Shop, the inpugned
assignment in this case was not work which "properly belongs" to the
Mai nt enance and Way Departnent. The trade union insists that the
practice, as shown in the conpany's brief, was done without its
know edge or acquiescence. It therefore followed that that practice
cannot be relied upon by the conpany to its nenbers' prejudice in
evadi ng the protection afforded under Article 32.4.

The Conpany does not deny that |arge painting projects on conpany
bui l di ngs have traditionally been treated as the work of the

Mai nt enance and Way departnment. Nonetheless it is submitted that the
aggrieved trade union, based on the conmpany's practice, has no
proprietary interest in maintenance work that is perforned by the
Shopcraft unit with respect to its own building. O, at |east,
Article 32.3 of Wage Agreenent 41 does not afford the Miintenance and
Way Departnent the protection it is seeking.

In this regard | find that the conpany's position is without nerit.
Article 58.2 of the Shopcraft Agreement, to the extent that Carnen's
work is defined, restricts painting, varnishing, decorating,
lettering, cutting stencils and renoving paint to work perforned on
rolling stock (i.e. cars). There is nothing contained in that

provi sion that authorizes the Car Departnent to perform painting
(even though it may pertain to maintenance and cl eani ng) on conpany
buil dings. |In other words, the practice the conpany relies upon is
not supported by the Shopcraft Collective Agreenent.

On the other hand, Article 1.1 of the Mi ntenance of Way Agreenent



defi nes Mai ntenance and Way Enpl oyees as "enpl oyees working in the
track and bridge and building departnent, for whomrates of pay are

provided in this agreenent”. And, of course, as M. Thiessen pointed
out Article 26.1.1 does provide rates of pay "for the various classes
of enpl oyees in the Mintenance and Way Departnent”. |ncluded

anongst those classes in "the B& Force" is the painters rate of pay.

In short, it is clear that the collective agreenent contenpl ates that
the "painting" of Conpany buildings, particularly when it is for

mai nt enance purposes, is work that properly belongs to the Minte-
nance and Way Departnment. Since the only exception allowed under
Article 32.3 for the deviation of such assignments away fromthe

mai nt enance and way enpl oyees are cases of energency or tenporary
urgency, | amconpelled to find that the conpany has inproperly
assigned the work in question to non-bargai ning unit enployees. In
this regard it nust be enphasi zed that, save for emergency
situations, Article 32.3 does represent an express curb on
managenment's di scretion to assign work. And nerely because the
conpany has established a contrary practice is no reason to arrive at
a different conclusion unless it can be clearly established that the
trade uni on has acquiesced in that practice and has waived its rights
under the collective agreenent. This, of course, has not been shown
to be the case.

For all the foregoing reasons, the grievance succeeds. The conpany
is directed to pay, as clainmed, the grievor for the work perforned at
the painter's rate of pay. | shall rermain seized for the purpose of
i mpl ement ati on.

DAVI D H. KATES,
ARBI TRATOR



