CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1312
Heard in Montreal, Wednesday, Decenber 12, 1984.
Concer ni ng

CANADI AN NATI ONAL RAI LWAYS
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discipline assessed the record of Yard Hel per L. C. Shaw,
Sarnia, 28 Septenber 1983.

JO NT STATEMENT OF | SSUE:

On 28 Septenber 1983, M. L. C. Shaw was enpl oyed as Yard Hel per on
the 0630 Eastbound yard assignment in Sarnia Yard.

During switching operations, the 0630 Eastbound yard assi gnnent was
involved in a side collision and derail ment.

Fol | owi ng an investigation, the record of Yard Hel per L. C. Shaw was
assessed 20 denerit marks, effective 28 Septenber 1983, for violation
of Rule 112, paragraph 4, and Rule 103, paragraph 1, of the Uniform

Code of Operating Rul es.

The Uni on appeal ed the discipline on the grounds it was too severe.

The Conpany declined the appeal.

FOR THE UNI ON: FOR THE COMPANY:
(SG.) W G SCARROW (SGD.) M DELGRECO
CGeneral Chairman FOR: Assi st ant

Vi ce- Presi dent
Labour Rel ati ons.

There appeared on behal f of the Conpany:

J.B. Bart - CN Labour Relations Oficer, Mntreal.

D. W Coughlin - CN Manager Labour Rel ations, Montreal.
J.A. Sebesta - CN Coordi nator Transportation, Montreal.
L.G Lisle - CN Trai nnmaster, Sarni a.

And on behal f of the Union:

WG Scarrow - General Chairman, Sarnia, UTU
J.M Kelly - Local Chairman, Sarnia, UTU



AWARD OF THE ARBI TRATOR

The sole issue in this case is whether the twenty denerit marks
assessed Yard Hel per L.C Shaw was an appropriate discipli- nary
response to the grievor's alleged infraction in "overloadi ng" Track
B-3 with rail cars. There is no dispute that the excess nunber of
cars placed on Track B-3 resulted in a derailnent and a collision
with other oil tankers in the yard that could have had seri ous
consequences.

W t hout bel abouring the point the Conpany insists that the grievor's
responsibility for adherence to Rule 103, paragraph 1, and Rule 112,
paragraph 2 in the performance of his duties allowed for no
mtigating circunstance. He was directly obliged, notw th- standing
the prevailing weather conditions, to conformstrictly to the

requi renents of the UCOR Rules. And, had such strict adherence been
made the grievor would have known, as he agreed he did not know, that
seven cars were parked on Track B-3 at the tinme the "overl oadi ng"

t ook pl ace.

The Conpany conceded that there nmay very well have been an err?r in
the conputer print-out indicating at the relevant tinme that Track B-3
was clear. Nonetheless the conpany still maintained that this did
not exonerate the grievor fromfault in his failure to adhere to the
UCOR Rules. In this regard, Yardmaster D.L. MacLaughl an confirned
that he had wongly told Yard Foreman Weston (the grievor's forenan)
that Track B-3 was cl ear

In dealing with the appropriateness of the twenty denerit mark
penalty, | amsatisfied that the error comrunicated to the grievor's
foreman should have had a mtigating influence on the severity of the
di sciplinary penalty. Although | quite agree with the Conpany that
the m sinformation contained in the conputer print-out did not

rel ease the grievor fromhis responsibility for adherence to the

rel evant UCOR Rul es, nonetheless the incident was rooted directly in
the erroneous and ni sl eading clearance of Track B-3. This adnmitted
shortcom ng cannot be attributed to the grievor or his foreman. As a
result, it is a consideration that should have been wei ghed by the
Conpany in assessing the disciplinary result.

Al t hough | am prevented by the grievor's mnedi ocre personal record
fromsubstituting a nere reprimand for his infraction (as argued by
the trade union), | amsatisfied that a penalty of ten (10) denerit
marks is appropriate in all the circunstances. Accordingly, the
conpany is directed to make the appropriate revision to the grievor's
record. | shall renmain seized.

DAVI D H. KATES
ARBI TRATOR



