CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1314.
Heard in Montreal, Wednesday, Decenber 12, 1984.

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of 30 denerit marks assessed the record of Trainman D. J.
Kring of Hornepayne, Ontario, effective March 7, 1984 and subsequent
di scharge due to accumul ati on of denerit marks.

JO NT STATEMENT OF | SSUE:

On March 7, 1984, M. D. J. Kring was enployed as Rear Brakeman on
Extra 9494 West operating between Fol eyet and Hornepayne. At

M ssonga on the Ruel Subdivision, Extra 9494 West passed Signal 166.1
di splaying a stop indication without authority.

Fol | owi ng an investigation , the record of Brakeman D. J. Kring was
assessed 30 denerit marks effective March 7, 1984 for

"Violation of Uniform Code of Operating Rules,

Rul e 517, and General Operating Instructions

CN Form 696, Itens 3.2, 3.4 and failure to

take positive action to ensure the proper
operation and to control the speed of Extra

9494 West, March 7, 1984 which resulted in

the violation of Uniform Code of Operating

Rul es, Rule 292 at Signal 166.1 M ssonga,

Ruel Subdi vi sion while enployed as Rear Trai nman."

As a result, Brakeman D. J. Kring was discharged, effective March 20,
1984, for accumul ati on of 80 demerit marks on his record.

The Uni on appeal ed the assessnent of 30 denerit marks, and the
resul tant discharge on the grounds that it was not warranted.

The Conpany declined the appeal

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) R A BENNETT (SG.) M DELGRECO
General Chairman FOR: Assi stant

Vi ce- Presi dent
Labour Rel ati ons



There appeared on behal f of the Conpany:

D. W Coughlin - CN Manager Labour Rel ations, Montreal

J.B. Bart - CN Labour Relations Oficer, Mntreal
Sebesta - CN Coordi nator, Transportation, Montreal.
Rosenbl oom - CN Transportation Control Officer, Montreal
Dej ean - CN Senior Transportation Engi neer, Mntreal
Thomas - CN Trai nnaster, Naki na.

O«
QIO

And on behal f of the Union:

Tom Hodges, Vice Ceneral Chairman, Toronto, UTU
Reg. Byrnes, Secretary, General Coxnittee, Toronto, UTU
David Dring, Gievor, Capreol.

AWARD OF THE ARBI TRATOR

This is a conpanion case to CROA case 1306 wherein a 40 de- nerit
mar k penalty assessed Loconotive Engi neer Fex was sustained for his
failure on March 7, 1984 to bring his train to a stop at signal 1661
M ssonga, Ruel Subdivision and his subsequent failure to contact his
di spatcher by radio to advise of his infraction. |In that case it was
al l eged that UCOR, Rule 292 and General Operating Instruction CN Form
696, Item 3.4 were viol ated.

The grievor, M. D.J. Kring, was the brakeman assigned to the caboose
of the train at the time of the incident. |In addition to the UCOR
infractions alleged in CROA #1306 the grievor was also alleged to
have viol ated UCOR, Rule 517 and Ceneral Operating Instruction, Item
3.2. For these alleged infractions, the grievor was assessed thirty
denerit marks. In light of his past record, where the grievor had
accunul ated fifty denerit marks, the incident described herein was
the cul minating episode that resulted in the grievor's discharge.

During the course of the grievor's interview at the investiga- tion
of the allegations M. Kring had read to himeach of the rules and
regul ati ons he had allegedly breached. At the interview he was in
the conpany of his accredited trade union representative who
presumably was present to protect the grievor's best interests. At
the interview, the grievor acknow edged that he had infracted each of
the Rules for which the conpany has held himaccountable. | do not
propose to recite the verbatimaccount of his adnissions in the
transcript other than to note that both the grievor and his
accredited representative signed the transcript as being an accurate
statenment. Moreover, the grievor made the foll owi ng remarks: -

"I realize the seriousness of the matter under inves-
tigation and my current record is not as good as it

should be. | also realize the discipline assessed

fromthese rule violations could result in nmy disn ssal

| entered the service October 28, 1970 as a sectionman

and started as a brakeman in June 1975. | cone froma

3rd generation Railway famly and have been proud to work

for Canadian National Railways. | would ask for |eniency

in my case to prevent undue hardship to ny famly. If al-

| owed to continue ny service under any conditions, | wll try



my utnost to be a nodel enpl oyee".

The grievor, of course, was discharged and as a result he has
referred the propriety of that penalty to CROA. At arbitration the
trade union's basic strategy was to convince nme that the UCOR Rul es
allegedly violated by M. Kring at the tine of the incident were not
rel evant to his position as brakeman on the train's caboose. The
trade union representative went so far as to suggest that, except for
the UCOR regul ati on governing the train's speed limt, the grievor
had no responsibility for upholding the rules for which he was held
account- able by the conpany.

In responding to that strategy | nust, with respect, state nost
enphatically that the trade union cannot have it both ways. On the
one hand, the grievor cannot admit his culpability of the alleged
Rul e infractions at his personal interview as a neans of persuadi ng
the conpany to treat his circunstance with | eniency and then, reverse
position when not treated leniently, and argue at arbitration that
the grievor was not at fault and should therefore be exonerated of
wrongdoing. An arbitrator is sinply bound to weigh the grievor's
admi ssions at face value and attribute appropriate credibility to
them having regard to all the surrounding circunstances. 1In this
regard, | amfirmy convinced that UCOR Rules for which the grievor
did admt responsibility for violation are quite clearly relevant to
the di scharge of the brakeman's position on the caboose of a train.

Finally, it is also necessary that | allude to the trade union's

al | egations of inproper conduct by the conpany's representatives
during the course of the grievor's investigation. At no tine were
these allegations nentioned in the grievance, or to the conpany's
representatives during the grievance procedure or at the tine of the
signing of the Joint Statement of Issue. As a result thereof, | am
bereft of jurisdiction to deal with those allegations. But, nore
importantly, it seens to ne that unless the trade union brings these
all eged inproprieties to the conpany's attention in an appro- priate
manner, they cannot be expected to be treated seriously at
arbitration. Accordingly, no weight can be attached to the flagrant
i nnuendo that was directed towards the conpany's represen- tatives
during this arbitration hearing.

As a result, because the grievor has voluntarily admitted to the
i nfractions for which he has been disciplined and because of his
nmedi ocre personal record, | am conpelled to sustain the discharge
penalty. For all the foregoing reasons, the grievance is denied.

DAVI D H. KATES
ARBI TRATOR



