CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1315.
Heard in Montreal, Tuesday, January 8th, 1985.
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Cl aimof Leading Track Miintainer E. K Nowen for neal expenses in
t he amount of $54. 00.

JO NT STATEMENT OF | SSUE:

M. Nowen and three other enpl oyees were nenbers of the W ndsor
Junction Section crew.

On Noventer 21, 22, 23, 24, 29, 30 and Decenber 1, 1983, they were
required to assist the Stewi acke Section crew with a backl og of work
On each of these days, they continued to report for work at their
assi gned headquarters | ocation on the Wndsor Junction Section at
their regular starting time of 07:00 hours. The enployees were then
transported approximately 32 mles to the Stew acke Section where
they perfornmed their assignments. On conpletion of each days' work
they were transported back to their headquarters on the W ndsor
Junction Section where they arrived prior to their usual quitting
time of 16:00 hours.

M. Nowen subnmitted a $54.00 claimfor neal expenses which the
Conpany declined to pay.

The Uni on contends that the Conpany violated the provisions of
Section 21.8 of Agreenent 10.1 and requested that M. Nowen be paid
$54. 00 for neal expenses.

The Conpany has deni ed the request.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) PAUL A. LEGRCS (SG.) J. R G LMAN
Syst em Feder ati on Gener al FOR:  Assi stant
Chai rman - Eastern Lines Vi ce- Presi dent

Labour Rel ati ons

There appeared on behal f of the Conpany:
T.D. Ferens, Manager Labour Rel ations, Mntreal
J. Russell, System Labour Relations O ficer, Montreal
H. W Hartmn, Labour Relations Oficer, Moncton.



M Menard, Enployee Relations Oficer, Mntreal
And on behal f of the Brotherhood:
P. A. Legros, System Fed. Cen. Chairnman, BWE, Ot awa.
R Y. Gaudreau, Vice President, BME, Otawa.
A. Toupin, GCeneral Chairnman, BWE, Montreal
J.J. Roach, General Chairman, BMAE, Moncton

AWARD OF THE ARBI TRATOR

The grievor's claimfor the nmeal allowance pursuant to Article 21.8
of Agreenment 10.1 is prem sed on ny acceding to its interpretation
that the word "or" placed between "enpl oyees taken off their assigned
territory” and "regul ar boarding outfits" should be treated

di sjunctively. Accordingly, given that the grievor was taken off his
regularly assigned territory it is argued that the entitlenent

to the requested neal allowance would necessarily follow. Article
21.8 reads as follows: -

"Enpl oyees taken off their assigned territory

or regular boarding outfits, to work tenporarily
on snow or tie trains, or other work shal

be conpensated for boarding and | odggng expenses
they necessarily incur. This shall also apply
under simlar conditions to punp repairers when
taken away fromtheir headquarters and to punpnren
when away fromtheir regular assigned territory."

Unfortunately, fromthe trade union's perspective, several railway
arbitrabl e precedents both at CROA and el sewhere have attached to
Article 21.8 the exact opposite interpretation to the trade union's
subm ssion. The nobst conpelling exanple being CROA 561 where it was
witten:-

“I'n my view, Article 21.8 nust be read as a whol e
While the wording of the first sentence of the
article may well give rise to debate, it is my view
that the word "or" in the opening clause is not used
di sjunctively, but rather serves to qualify the
reference to "assigned territory" by the imediately
following reference to "regul ar boarding outfits."
The purpose of the provision is to ensure that

enpl oyees are conpensated for board and | odgi ng
expenses when off their assigned territory wthout
their regular boarding outfits."

The trade union attenpted to distinguish the arbitrable prece- dents
raised in the conpany's brief on the basis of the different factua
circunstances in this case fromthose circunstances described in the
precedents. The notion was specifically advanced that because the
grievor's "out of assigned territory" work did not arise froma
regul ar boarding outfit then the desired interpretation should
prevail .

It appears to nme that the trade union's distinction of the
interpretations rendered in the past of Article 21.8 of Agreenent 10
because of a difference in facts is entirely specious. Surely, the



or" placed at the critical juncture of Article 21.8 is either dis-
junctive or not. The past arbitrable precedents have established
that the interpretati on advanced by the trade union is inappropriate.
Accordi ngly, unless the trade union can convince nme that the
interpretation that is attacked is patently unreasonable or is an
interpretation that the | anguage of the provision cannot support,
then the factual context in which the dispute arose is of no
consequence.

In the last analysis in ny view, the word "or" is not intended to be
read disjunctively and thereby the term"or regular boarding outfits”
descri bes and defines the circunmstances that might give rise to a
legitimate claimfor boarding and | odgi ng expenses as a result of an
enpl oyee being taken off his regular assigned territory.

As a result the trade union's claimfor the neal allowance is denied
and the grievance is dism ssed.

DAVI D H. KATES
ARBI TRATOR



