CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1316.

Heard in Montreal, Tuesday, January 8th, 1985.
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Cl ai m of Machine Operator J. P. Delisle for 23.5 hours of overtine
whi ch was assigned to Tractor Operator G Boissoneault.

JO NT STATEMENT OF | SSUE:

On Decenber 5, 6, 7 and 8, 1983, Tractor Operator G Boissonneault, a
CB.RT. & GW enployee, who is regularly assigned to Tractor 422-94
was engaged in snow renoval work at the Tashereau Yard Auto Conpound.

The Uni on contends that the Conmpany violated Articles 1.1, 6.1 and
Appendi x "A" of Agreenent 10.3, as well as Section 33.3 of Agreenent
10.1, when they did not assign the work to Machi ne Operator Delisle.

The Conpany di sagrees with the Union's contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) PAUL A. LEGRCS (SGD.) J. R G LMAN
Syst em Federati on FOR:  Assi stant
General Chairman Vi ce- Presi dent

Labour Rel ations
There appeared on behal f of the Conpany:

T.D. Ferens, Manager Labour Rel ations, Mntreal.
P.J. Thivierge, Manager Labour Rel ations, Mntreal.
S. A, Macdougal d, System Labour Rel ations Oficer,
Mont r eal
J. Russell, System Labour Relations O ficer, Mntreal.

And on behal f of the Brotherhood:
P. A. Legros, System Fed. General Chairmn, BMAE, Ot awa.
R Y. Gaudreau, Vice President, BMAE, Ot awa.
A. Toupin, GCeneral Chairman, BMAE, Montreal.
J.J. Roach, General Chairman, BMAE, Moncton.
AWARD OF THE ARBI TRATOR

The principal issue in this case is whether the work in- volved in



the renoval of snow at the Taschereau Yard Auto conpound is

bargai ning unit work that properly belongs to the aggrieved trade
union's bargaining unit. There is no dispute that the work was
assigned to Tractor Operator G Boissoneault, a CBRT & GW enpl oyee.
The rel evant provision of the collective agreenent reads as follows: -
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"33.3 Except in cases of energency or temporary urgency,
enpl oyee outside of the maintenance of way service shal

not be assigned to do work which properly belongs to the
mai nt enance of way department, nor wll naintenance of way
enpl oyees be required to do any work except such as
pertains to his division or departnent of maintenance of
way service."

The parties appeared to indicate that both Miintenance of Way and
CBRT & GW enpl oyees have a history of engaging in snow renmpova
services at the conpany's yards. The trade union clainmed that such
wor k was properly Maintenance of Way Departnent work in circunstances
where the snow is renoved by use of a tractor. The conpany, on the
ot her hand, provided docunentary proof show ng that CBRT & GW

enpl oyees have' used tractors in the proper perform ance of work
under that union s jurisdiction. |In other words, it was clearly
established that Mai ntenance of Way enpl oyees do not hold an

excl usi ve nmonopoly on the use of tractors that are necessary in the
di scharge of tasks that properly belong to that union's work
jurisdiction.

I ndeed, the CBRT & GW agreenent tends to denponstrate that snow
renoval is defined as part of the work jurisdiction of that trade
union. This notion is denmonstrated under Article 1.3 of the CBRT &
GW Agr eenent whi ch defines "casual hel p" as:-

Those persons engaged;
(a) On a tenporary basis to shovel snow....or
tenporary work of a simlar nature
enphasi s added

Al though it may very well be argued that snow renobval work of the
type described in this case is maintenance work that falls within the
definition of bargaining unit work under Article 1.1 of the

Mai nt enance of WAy Agreenent, it is equally clear that the sane work
is also contenpl ated under the rel evant provisions of the CBRT & GW
agreenent. |In other words, both by operation of two separate
col l ective agreenents the sane work or work of a simlar nature
properly belongs to enpl oyees of each bargaining unit. Because of
this rather unique circunstance | cannot conclude therefore that the
work protection afforded by Article 33.3 of Agreenent 10.1 may be
applied to preserve the exclusive jurisdic- tion of the aggrieved
trade union to snow renoval work.

Nor is any assistance given the trade union by the suggestion that
the use of tractors for snow renoval purposes ought to be considered
the domain of the Miintenance of Way Department. So |ong as the work



in dispute may be characterized as properly belonging to a particul ar
bargaining unit (or as in this case to nore than one bargai ning unit)
then the method or manner in which the given task is acconmplished is
al nost extraneous.' Clearly, the CBRT & GW agreenent contenpl ates
that the shoveling of snow or work of a simlar nature is properly
its work. The notion that a CBRT & GW enpl oyee woul d make use of a
tractor for snow renoval purposes does not denigrate fromhis

conpet ence under the scope of that agreement to engage in those
duties.

As a result because there appears to be a shared juris- diction by
enpl oyees under both trade union agreenents to dis- charge the same
work | am precluded from holding that the said work properly bel ongs,
for purposes of Article 33.3, to the Mi ntenance of Way Departnent.

The grievance is accordingly denied.

DAVI D H. KATES
ARBI TRATOR



