CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1317.

Heard at Montreal, Tuesday, January 8th, 1985.
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Cl ai m of Conductor D. J. Kobe and crew, Sarnia, dated May 4, 1983,
for 332 miles at the through freight rate of pay.

JO NT STATEMENT OF | SSUE:

On May 4, 1983, Conductor D. J. Kobe, Brakenen J. Ross and D. J.
McCarty were ordered in strai ght away service and reported for duty
at 1500 hours to man Train 410 operating from Sarnia to MacM I | an
Yard. As the train was |eaving Sarnia, engine failure devel oped in
the |l oconotive consist. Consequently, Train 410 was backed into
Sarnia Yard to obtain a replacenent | oconotive consist.

At approxi mately 1830 hours, Conductor Kobe and crew were notified of
the cancellation of their tour of duty.

Conduct or Kobe and crew clained 432 nmiles at the through freight rate
of pay representing |oss of earnings for two tours of duty, Train
410, Sarnia to MacMIlan Yard and the return trip, MacMI|lan Yard to
Sar ni a.

The Conpany disall owed the claimand conpensated Conductor Kobe and
crew a basic day at the through freight rate of pay in accordance
with Article 61.4 of Agreenent 4.16.

The Uni on contends that Conductor Kobe and crew were inproperly
cancelled and were entitled to man Train 410 in accordance with
Article 6.5 of Agreement 4.16 and asserts, therefore, that the
enpl oyees are entitled to the additional 332 mles

The Conpany declined paynent.

FOR THE UNI ON: FOR THE COVPANY:
(Sgd.) T. G HODGES (SG) D. C. FRALEIGH
FOR: General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:



Coughlin, Manager Labour Relations, CN, Montreal
Bart, Labour Relations Oficer, CN, Mntreal
Sebesta, Coordi nator Transportation, CN, Msntreal
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And on behal f of the Union:
T.G Hodges, Vice General Chairman, UTU, Toronto.

AWARD OF THE ARBI TRATOR

The basic issue in this case is whether the Conpany was warranted in
payi ng the grievors solely the rate for the basic day pursuant to
Article 61.4 of Agreenent 4.16 after the cancella- tion of their run
on May 4, 1983. And it appears that that question turns on whether
or not the reason that pronpted the conpany to "alter" their call was
pronpted for causes exenpting it from pay- nment of the anticipated
earnings for the entire run under Article 6.5 of the Agreenent 4.16: -

"6.5 Enployee will be notified, when called (as
provided by Article 61, Calling), whether the

tour of duty for which they are being called is in
strai ght-way or turn-around service and they wll

be conpensated according to such notification

Such notification will include the point for which
called and will only be altered where necessitated

by circunstances unforeseen at the tinme of call, such
as accident, engine failure, snow bl ockade or

ot her like emergency"”.

It is common ground that the reason precipitating the conpany's
decision to cancel the grievors' trip related to a breakdown of the
engi ne of their consist. The trade union, however, argued that the
exenption for that all eged reason was not justified because the
"alteration" was not necessitated by an "emergency". That is to say,
the materi al adduced herein established that after an approxi mate
three hour delay (1830 hrs and 2120 hrs.) another engi ne was
attached to the consist that should have enabl ed the aggrieved crew
to complete the originally assigned task. O, to be nore precise,
the energency all egedly occasioned by the first engine's breakdown
was elimnated thereby renoving any excuse on the conpany's part for
cancelling the grievor's run. As a result, the conpany shoul d not
have called in a new crew to performthe run because it was not
excused by any exenption under Article 6.5 from paying the grievors
the full anount of their anticipated earnings.

Apart fromthe very conpelling concerns raised by the Com pany in
its brief with respect to the intended scope of Article 6.5, this
case may be disposed of on the basis of the issues argued by the
trade union in its brief. It seens to nme that the clear and

unambi guous | anguage of Article 6.5 defines the conditions that give
rise to the specific exenptions afforded the conpany under that

provi sion. They expressly include but are not necessarily
restricted to "accident, engine failure, snow bl ockade, or other I|ike
energency”. In this case "engine failure" clearly and directly
pronpted the conpany to alter the grievor's run by directing its
cancellation. | amnot required to go behind the specific cause of



the cancellation of the grievor's run to determ ne whether an ener-
gency existed because the parties, in the specific circunstances of
this case, have done that very thing. They have defined an expressed
unf oreseen circunstance that would warrant the cancellation of the
run due to the energency created by engine failure. And that is
exactly what happened in this case.

It is specious in my viewto argue that the engine failure is any

| ess an energency because the conpany subsequently | ocated another
engine to conplete the trip. Obviously, the conpany was duty bound
to conplete the run for obvious business reasons. Surely, a bona
fide effort to secure another engine to conplete a business task
shoul d not be interpreted to the conpany's prejudice to the exenption
under Article 6.5. |Indeed, the delay that was occasioned in finding
a replacenent engine may in fact have worked to the conpany's
prejudice had it as- signed the conpletion of the run to the
grievors. In that event, the grievors may very well have "booked
off", as would be their entitlement, in the niddle of the run should
maxi mum hours have been spent.

In the final analysis the availability of a back up engi ne does not
elimnate the emergency situation that pronpted the conpany to cance
the grievor's run. It therefore followed the conpany was not
required to pay the grievors their antici- pated earnings of the
cancelled run. | have concluded that the conpany conplied with its
obligations in paying the rate for the basic day as contenpl ated by
Article 61.4 of the collective agreenent.

The grievance is accordingly denied.

DAVI D H. KATES
ARBI TRATOR



