CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1319
Heard at Montreal, Tuesday, January 8th, 1985.

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Clains of Loconotive Engineer H J. Biggs of St. John, New
Brunswi ck, dated Novenber 28th and Decenber Ilth, 1982, for |oss of
ear ni ngs.

JO NT STATEMENT OF | SSUE:

On both Novenber 28th and Decenber |Ith, 1982, Engi ne Service
Enmpl oyee G P. Rigby was called to work as Loconotive Engi neer on the
1100 Yard assignnment at St. John, New Brunswi ck.

Subsequently, Loconotive Engineer H J. Biggs who had al ready worked
six shifts in each of the applicable work weeks subnmitted a tine
return for each day, claimng that M. Ri gby who was qualified but
not set-up on the working list of Loconotive Engineers at the tine,
had, as a result, been inproperly called. Consequently, he, not M.
Ri gby, should have been called to work those tours of duty.

The Conpany declined the clains on the basis that Loconotive Engi neer
Bi ggs had earned his maxi mumentitlenent for each of the work weeks
in question consistent with Article 48A of Agreement 1.1.

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.) G LLES TH BODEAU (SG.) M DELGRECO
General Chairman FOR: Assi st ant

Vi ce- Pr esi dent
Labour Rel ati ons.

There appeared on behal f of the Conpany:
D. W Coughlin, Manager Labour Relations, CN, Montreal
J.B. Bart, Labour Relations Oficer, CN, Mntreal
J. A. Sebesta, Coordinator Transportation, CN, Mbontreal
H. W Hartnman, Labour Relations Oficer, CN, Moncton.
B.W Lowerison, Asst. Ceneral Supt. Transp. CN, Moncton
And on behal f of the Brotherhood:
G |l es Thi bodeau, General Chairman, BLE, Quebec.
G F. Love, Local Chairman, BLE, Moncton.

AVWARD OF THE ARBI TRATOR



The question to be resolved in the circunstances described in the
Joint Statenent is whether the conpany was obliged under Article 48A
of Agreenent 1.1 to assign to the grievor, Loconotive Engi neer H. J.
Bi ggs, overtinme work after he had conpleted a sixth shift beyond his
regul ar work week. It is clear that Article 48A obliges the conpany
in the circunstances of that provision to extend a Loconotive

Engi neer the opportunity to work a sixth shift beyond his regular
work week at the overtine rate. The issue raised by the trade

uni on i s whether the conpany's obligation under Article 48A al so
required it to assign the grievor a seventh shift at the overtine
rate. O, alternatively, could the conpany | ook to other means to
meet its manpower needs?

What the conpany in fact did in this case, was to assign on two
occasions extra work (thereby avoi ding paynent of the overtine
premium to an Engine Service Enployee, M. G P. Dighy. It is co?nmxn
ground that M. Digby is characterized as a "denoted enpl oyee". A
denot ed enpl oyee seens to connote an enpl oyee who is trained and
qualified as a | ocomptive engi neer and who hol ds seniority under the
BLE Agreenent but who is regularly enployed (in this case as a

trai nman) under the UTU Agreenent 4.16. It is inportant to note that
on both occasi ons when M. Digby was assigned BLE Yard work the

gri evor had worked a sixth shift beyond his regular work week at the
overtinme rate pursuant to Article 48A of Agreement 1.1.

It is ny opinion that once the conpany assigned the grie- vor a sixth
shift, as aforesaid, no further obligation was owed to M. Biggs
under Article 48A of Agreenent 1.1. Apart from any considerations
that m ght apply under the CANADA LABOUR CODE, | quite agree with the
trade union's subm ssions that nothing contained in the collective
agreenent prevented the conpany fromgiving M. Biggs another
overtinme shift. But, that is not to say that there existed any
obligation contained in Article 48A or any other provision of the
col l ective agreenent that required the conpany to give hima seventh
shift. Indeed, the conpany's obligation with respect to overtinme was
spent after the grievor conpleted his sixth shift at the overtine
rate.

Now, Article 101.3 of Agreenent 1.1 also allows the com pany in
expressly prescribed circunstances to have recourse to the nmanpower
assi stance provided by a "denoted enpl oyee". And, when such recourse
is made the conpany is only obliged to pay the "denpted enpl oyee" at
the straight tinme rate. This is exactly what was done when the
conpany el evated M. Digby to perform Loconotive Engineer's work in
ci rcunst ances where opera- tional needs, due to manpower exi gencies,
required it.

It may very well be that the trade union's charge that M. D gby was
not properly on "a working list" (denied by the conpany) could be
authenticated. But quite frankly, that was not the original thrust
of its grievance. The trade union rested its case on the perceived
obligation on the conpany to award nore overtime work to M. Biggs
beyond a sixth shift under Article 48A of Agreenment 1.1. That

al l egati on has not succeeded and the grievance accordingly mnmust be
deni ed on that basis.



DAVI D H. KATES
ARBI TRATOR.



