CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1324.
Heard at Montreal, Wdnesday, January 9, 1985.

Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sm ssal of Conductor G R Mayert for "being under the influence of
narcotics while on duty as Conductor, Septenber 12, 1983; and for the
use of narcotics while on duty at Illecillewaet, September 12, 1983,
violation of Rule "G', Uniform Code of Operating Rules".

JO NT STATEMENT OF | SSUE:

A statenent and "suppl enentary statenent"” were obtained from
Conductor Mayert on Septenber 14, 1983 and Septenber 29, 1983
respectively as part of the investigation into his suspected
violation of UCOR Rule "G'. Following this investigation, Conductor
Mayert was issued Form 104 dated Septenber 23, 1983, stating as
fol |l ows:

"'DI SM SSED' for violation of Rule "G'
Revel st oke, B.C., Septenber 11 and
Sept enber 12, 1983."

The Uni on appeal ed this di sxdssal and during the handling of the
appeal, the Conpany agreed to expunge that portion of the discipline
relating the use of narcotics while subject to duty Septenber 11
1983, however, Conductor Mayert remained dism ssed for the remaining
Rule "G' violations quoted in the Dispute.

The Uni on contends the evidence produced during the investigation was
not conducive to a deduction that there had been a violation of
General Rule "G', therefore dism ssal was not justified.

The Union further contends that the discipline was handed down in an
uneven and di scrim natory manner in that the Crane Operator, who was
al so investigated as a result of this incident, was retained in
service while the Conductor was dism ssed.

The Conpany declined the appeal on the basis that the renaining
di sci pline was proper and justified based on the evidence produced at
the investigation.

FOR THE UNI ON: FOR THE COMVPANY:

(SGD.) J. H MLECD (SGD.) L. A HLL



General Chairman General Manager
Operation and Mai ntenance.

There appeared on behalf of the Conpany:

D.N. McFarl ane, Asst. Supervisor, Labour Rel ations,

Vancouver

B.P. Scott, Labour Relations Oficer, Montreal

F. R. Shreenan, Supervisor, Labour Rel ations, Vancouver.

M G. DeG rol anpb, Asst. Superintendent, Revel stoke, B.C.

And on behal f of the Union:
J.H MLeod, General Chairman, UTU, Calgary.
P.P. Burke, Vice President, UTU, Calgary.
I.L. Robb, Vice General Chairman, UTU, Thunder Bay.
L.0. Schillaci, Secretary, UTU, Vancouver.

-2 -
AWARD OF THE ARBI TRATOR

The grievor, Conductor G R Mayert, was discharged for being under
the iniluence of a narcotic, nanely narijuana, while subject to duty
on Septe??er 12, 1983. In so doing it is charged that the grievor
violated Rule "G' of the Uniform Code of Operating Rules.

At all times, the grievor denied consum ng, as alleged, narijuana.
The trade union has not argued mitigation of the discharge penalty if
the conpany's allegations are sustained. The grievor's case stands
or falls on the conpany satisfying the burden of establishing its

al | egati ons.

The conpany's case is based on circunstantial evidence. |n other
words no person directly observed the grievor consum ng nmarijuana as
al l eged by the conmpany. Nor, indeed, was any narijuana found on the
grievor's person at any tine relevant to his alle- gedly consum ng
the narcotic. The grievor is alleged however to have snoked
marijuana on two occasions for periods of approximtely ten m nutes
that were spent in a "warmup" shack where he presumably was engaged
in telephoning his dispatcher. At those material tinmes the grievor
was acconpani ed by a col |l eague, Crane Operator Barrett while he was
in the warm up shack

As pointed out at the hearing the onus of proof on the conpany in
maki ng out its circunstantial case is to show, on the bal ance of
probabilities, that not only do all the circunmstances point to the
grievor's consum ng marijuana but those circuns- tances nust be

i nconsi stent with any other reasonabl e conclusion than the grievor's
cul pability. (See; Re Air Canada and | AM)1978) 17 LA (2d) 337. The
circunstantial evidence proferred by the conpany may be summari zed as
foll ows: -

(i) The grievor's adnitted habit was to consune marijuana

(ii) The grievor appeared inebriated and i npaired and engaged
in conduct, such as the errors he conmitted in receiving
his dispatcher's instructions, that was indicative of his
apat heti c and confused state;



(iii) The "warmup" shack was observed to have had at the mate-
rial time in question the "stench” of marijuana. The
gri evor was observed opening a wi ndow of the "warm up"
shack presumably to renmove and conceal the odeur of the
mari j uana.

(iv) The grievor's clothes snelled fromthe odeur of marijuana
at a tine shortly after he allegedly consunmed the nar-
cotic and in circunstances where his coll eagues observed
at the outset of the shift the existence of no such stench

If it may be assuned (but wi thout necessarily finding) that the

enpl oyer, based on these circunstances, has satisfied the first |leg
of proving that the grievor's actions were consistent wi th snoking
marijuana, as alleged, the issue then turns to whether the second |eg
has been net. That is to say, are the circuns- tances such that they
are inconsistent with any other reasonabl e conclusion than the
grievor's coamttal of the alleged infraction?

In this regard, the uncontradicted evidence shows that at al
material tinmes the grievor was alleged to have consunmed mari- juana
he was in the presence of Crane Operator Barrett. The enpl oyee
conceded that it had grave suspicions that M. Barrett al so had
consuned nmarijuana. M. Barrett denied this allegation in his
interview. Nonetheless, the enployer's najor w tness, Foreman Breh
confirmed, based on both their speech, appearance and manner, that
each was inpaired. Mreover Bridgeman Wod stated that he had ob-
served Crane Operator Barrett to have been "gl assy eyed" where the
gri evor exhibited no such synptom Crane Operator Barrett was not
di sciplined for any allegation of having violated Rule "G

It appears reasonable to draw two conclusions fromthe foregoing

evi dence when considered in the context of the enployer's
circunstantial case against the grievor. The first is that both M.
Barrett and the grievor were snoking marijuana at the sanme tine.

Such an inference, irrespective of the resultant injustice conplained
of by the trade union, would still be consistent with the grievor's
infraction in violating Rule "G' and thereby woul d warrant on the
enpl oyer's part a disciplinary response.

The second (and nore disturbing) inference that m ght reasonably been
drawn is that at all material tines the grievor was not snoking
marijuana but M. Barrett was. In this regard the evidence shows the
two enpl oyees were together at the very tinme the grievor is alleged
to have consuned the narcotic. But, if, as suggested by Bridgenan
Wbod, only Crane Operator Barrett appeared "gl assy-eyed" as result of
his snoking marijuana presumably in the grievor's presence then an
entirely different result m ght conceivably flow fromthe

ci rcumst ances.

That is to say, the grievor may very well have opened up the w ndow
to the warmup shack to renmove the "stench" cre- ated by M.
Barrett's consunption. |Indeed, the stench on the grievor's clothing
may al so have resulted fromthe sane cause. |In other words, the
circumstantial evidence when viewed, in an entirely different
context, mght very well support the hypo- thesis that M. Barrett,



and not the grievor, committed the infraction. And, it is for that
reason | cannot conclude that the evidence, although liable to a
nunber of different inter- pretations, is inconsistent with any other
reasonabl e conclusion than the conpany's all egation of the grievor's
consuming mari- juana. In short, it may very well be that the
conpany di sciplined the wong enpl oyee.

As a result, the enployer has failed to neet its burden of proof, as
descri bed, of establishing a circunstantial case of the allegations
made agai nst the grievor. Accordingly, the grievor's reinstatenent
is directed with conpensation and all other benefits. | shall renain
sei zed for the purpose of inplenentation

DAVI D H KATES
ARBI TRATOR



