CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1325
Heard at Montreal, Thursday, January 10, 1985
Concer ni ng
CP EXPRESS AND TRANSPORT
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE
DI SPUTE:

The assessing of forty denerits to enployee D. Bol duc, Quebec City,
Quebec.

BROTHERHOOD' S STATEMENT OF | SSUE

D. Bol duc was involved in an accident May 7, 1983, for which he was
assessed forty demerits which resulted in his disnm ssal

The Union grieved the excessive amount of the discipline. The
suggested chart put out by the Conpany reconmended twenty denerits
and, therefore, requested the denerits be reduced, and he be
reinstated with full seniority and reinbursed all nonies |ost while
hel d out of service.

The Conpany refused the Union's request.
FOR THE BROTHERHOOD

(SGDh.) J. J. BOYCE

General Chairman, System Board

of Adjustment No. 517.

There appeared on behal f of the Conpany:

Guy Gagnon - Counsel, Montrea

D. R Smith - Vice-President, Human Resources, CPE&T,
Toronto

Jean Deschene - Driver Trainor - Toronto

Jean G adu - Area Term nal Manager, Quebec

Frank Ponpi zzi - Claims Agent, CPR, Montrea

And on behal f of the Brotherhood:

Nor mand Beaulieu - Counsel, Montrea

J. J. Boyce - General Chairman, BRAC, Toronto

M  Gaut hi er - Vice General Chairnman, BRAC, Toronto
D. Bol duc

J. G Boivin - Wtness, Mntrea



AWARD OF THE ARBI TRATOR

Because of the interrelationship between the facts and i ssues that
were raised with respect to both grievances presented on M. Bol duc's
behal f | have consolidated both cases in the one award.

There is no dispute that the grievor during the course of his regular
run between Quebec City and Montreal on May 7, 1983 was involved in
an accident on the return leg of his trip at the first intersection
off the exit ranmp leading to the Laurier Station, Quebec City It is
al so common ground that the grievor ran through a flashing red
light at what was described as a "blind" intersection where he
collided with another vehicle thereby causing the death of the
driver. The admtted evidence also showed that the grievor was in
the process of nmaking "an unauthorized stop" to take rest at the
Laurier Station. The tachometer reading shows that, prior to the
collision, no apparent effort was attenpted by M. Bolduc to

bring his vehicle to a stop at the said intersection

The Accident Committee's Report dated August 24, 1983, held

unani nously that the accident was "preventabl e" and recomrended t hat
the grievor be penalized 40 denerit marks for his responsibility
"because he did not try to slow down in a dangerous zone and he has
been carel ess with the conpany equi pnent". It is inportant to stress
that the union noninee on the Accident Committee concurred in the
report's conclusions. 1In this regard, the Accident Commttee did not
feel constrained to follow the established guideline of twenty
demerit marks for accidents involving a collision of vehicles at a
street intersection. Nor apparently was the commttee inpressed with
the grievor's excuse that his vehicle' s brakes were not properly
functioning prior to inpact.

The conpany, because of its understanding with the trade union,
i mpl emented the recomendati on of the Accident Committee. On August
24, 1983, the grievor was penalized 40 denerit marks for

"Manque de Precaution suffisante causant
un acci dent de camion a Laurier Station
le 7 mai, 1983."

| am satisfied that nothing was adduced in the trade union's brief or
by its counsel during the course of his subm ssions that woul d
warrant any alteration of the 40 denerit mark penalty assessed in the
conpany's notice of discipline. By the same token, whether or not |
agree with the company's concern that this penalty, in all the

ci rcunst ances, represented "a conservative" or noderate disciplinary
result is of no consequence. At arbitration, | am bound in the
exercise of nmy jurisdiction to the penalty inposed by the conpany
that apparently was based on the recoanendati on contained in the
Accident Comrittee's report.

The second of fence or offences for which the grievor was assessed
twenty-five denerit marks (thereby resulting in his discharge)
pertained to several infractions allegedly commtted during the sane
run of May 7, 1983, in violation of the conpany's Vehicl eman's
Instruction Manual. For each of these alleged violations the



enpl oyer submitted that M. Bol duc could have been "subject to
dismssal". 1In this regard, the disciplinary notice dated August 31
1983, advises as foll ows:

"Exces de vitesse et avoir |aisse
| a route assigne pour des arrets de
repos non autorises le 7 mai 1983."

The grievor's statenment taken during the course of his disciplinary
interview on August 23, 1983, as well as the information contained on
the tachometer card established that during the course of the
grievor's run on May 7, 1983, inclusive of the period i mediately
prior to the accident, the grievor invariably operated his vehicle in
excess of the speed |limt inposed by the conpany as well as the speed
limts required by the Province's Hi ghway Traffic Act. Moreover, the
adm tted evidence al so showed that the grievor nade three

unaut hori zed stops (and was about to take a fourth prior to the
accident) during the course of this run.

The real issue raised before nme is not whether these alleged
infractions per se merit twenty-five denerit marks. Rather, the
princi pal question that was argued is whether the conpany, under the
gui se of the said infractions, has sought to i npose a double penalty
for the grievor's responsibility for the accident. O, nore
precisely has the conpany, once it inposed a penalty of 40 denerit
mar ks, abused its disciplinary prerogative in securing the grievor's
di scharge for the sane of fence?

Bot h counsel recognized that the defence of "double jeopardy” applies
just as cogently to the arbitration process as is the case in

other civil and crinmnal matters. For that reason, it is unnecessary
for me to engage in an analysis of the rather helpful arbitra
jurisprudence contained in the trade union's brief. Suffice it to
say, if the evidence shows that the enployer has sought to abuse its
prerogative, as alleged, the twenty-five denerit marks assessed for
the grievor's purported violation of the provisions of the
Vehi cl eman's I nstruction Manual would have to be nullified. If that
conclusion is made, it would also result in the grievor's

rei nstatenent.

The conpany's principal argument in answer to the trade union's
defence of "double jeopardy"” rests on the prenmi se that the charges of
exceeding the speed limt and of making of unauthorized stops are
clearly separate and severable offences fromthe allegations that
pertained to the grievor's responsibility for the accident. The

| atter charge should be perceived as being confined to the grievor's
actions in failing to take proper care of his vehicle's operation

i mediately prior to the accident's occurrence. To all intents and
purposes this specific allegation was restricted to the grievor's
"gross negligence" in running the flashing red light at a blind

i ntersection where the collision occurred. Any infraction that
preceded the i medi ate cause of the accident, particularly those
allegedly giving rise to the second gri evance has absolutely no

rel evance to the allegations that precipitated the first grievance.
Accordingly, it was argued that the conpany properly inposed the

di scipline of twenty-five denerit marks for the grievor's adnmtted
m sconduct that transpired outside the events inmediately



precipitating the accident.

Wth nmuch respect to the able and persuasive argunment advanced by the
conpany's counsel, | find no nerit in the enployer's position. The
first grievance clearly indicated that the grievor was disciplined
for his failure to exercise sufficient care in the handling of his
vehicle thereby causing the accident of May 7, 1983. The notice of

di scipline constituted a general allegation that was sufficiently

wi de in scope to enconpass the grievor's overall denmeanour in the

operation of his vehicle during the course of his entire run. In
this regard, | mght add, that allegation mght specifically include
the particular violations of the required speed limt as well as the
unaut hori zed rest stops. In ny view, as expressed in the first

notice of discipline, the grievor's responsibility for the accident
enconpassed a conti nuum of events of inproper and reckl ess conduct
t hroughout the entire run that climaxed in the tragedy that was
descri bed in evidence.

This conclusion is not only reflected in the description of the
events |l eading to the accident as discussed in the conpany's own
brief but is supported in the conpany's correspondence that both
preceded and foll owed the enployer's decision to assess the
"conservative" penalty of forty denerit marks. For exanple, in the
conpany's brief both the grievor's operation of his vehicle at the

i mproper speed limt prior to his running the flashing red |ight at
the intersection leading to the Laurier Station as well as his making
an unaut hori zed stop are both stressed. Mbreover, the conpany's
correspondence indicated that at all material tinmes managenent's
principal focus related to the task of ascribing to the grievor
appropriate responsibility for the accident's cause. This would
explain why the notice of the disciplinary interview sent to the
grievor and the questions asked during the course of that interview
revol ved around the grievor's general state during his entire run on
the day in question. For exanple, why else is M. Bolduc question
about whet her he had sufficient sleep the day before? Moreover, as
the trade union's counsel pointed out even after the interview (and
after discipline had al ready been exacted for the two all eged

of fences) the conpany representative (M. Mrtel) continued in his
correspondence with the trade union to link the grievor's excess
speed limt and his attenpted unauthorized stop at the Laurier
Station as direct causes of the accident.

-4 -

In the final analysis, it is of some relevance to appreciate why the
enpl oyer would go to the trouble of securing the grievor's discharge
on a pieceneal basis where, technically, it could have fired him
(perhaps justly) for the one incident. It is inportant to stress
that the Accident Conmittee's report is dated August 24, 1983. The
initial disciplinary interviews took place and were signed the day
before on August 23, 1983. The conpany's own brief exhibited
managenent' di sappointnment with the Accident Committee's recomended
assessnment of th forty demerit mark penalty for the grievor's
responsibility for the accident. On the very day of the receipt of
the Accident Committee's report however the conpany was then



constrai ned, because of its under- standing with the trade union, to
i rpl ement the recomended penalty. Accordingly, on August 26, 1983,
t he conpany then anmended (on the pretext that a m stake had been
made) the title of the second disciplinary interview to indicate
"Exces de vitesse, etc." from"Un accident survenu etc.". |n other
words, | amquite satisfied that the second disciplinary penalty of
twenty-five denerit marks was precipitated because of the

strai ght-jacket in which the conpany found itself because of its
policy comritnent to the trade union to adhere to the disciplinary
recommendati o of the Accident Committee. And, through the canoufl age
of allegations pertaining to the conpany's Vehicleman's Instruction
Manual the enpl oyer then sought to overcone that constraint in order
to justify the grievor' discharge for what in essence was his
responsibility for the accident. Because the conpany had hitherto
assessed the grievor forty denerit mark for that infraction, |I am of
the view it was precluded from anmendi ng thereafter the discipline it
had originally inposed.

As a result the company's decision to inpose forty denmerit marks for
the grievor's responsibility for the accident is sustained. For the
reasons all eged the added discipline of twenty-five demerit mark for
the sane infraction is to be renoved fromthe grievor's persona
record. Accordingly, the grievor is to be reinstated effective the
date of discharge with full conpensation and other benefits. | shal
remain seized in the interim

DAVI D H KATES
ARBI TRATOR



