CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1331

Heard at Montreal, Tuesday, February 12, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

The di sm ssal of Yardman J. Dawson of Montreal, Quebec, for
accunul ati on of denerit marks.

JO NT STATEMENT OF | SSUE:

Ef fecti ve Decenmber 22, 1982, Yardman J. Dawson was assessed 30
denerit marks for being unavailable for duty on 17 occasi ons during
the nonths of Novenber and Decenber 1982, while assigned to the
Montreal yardnen's spare list. Subsequently, he was dismissed for
accunul ati on of demerit marks.

The Uni on appeal ed the dism ssal on the basis that it was too severe.

The Conpany rejected the appeal.

FOR THE UNI ON: FOR THE COVPANY:
(SG.) C. CLEMENT (SG.) D. C. FRALEIGH
FOR: General Chairman Assi stant Vi ce-President

Labour Rel ati ons.

There appeared on behalf of the Conpany:

J. B. Bart - Labour Relations O ficer, CNR, Mbntreal

D. W Coughlin - Manager Labour Rel ations, CNR, Mbontreal

J. A Sebesta - Coordi nator Transportation, CNR, Mbontreal

P. J. Thivierge - Manager Labour Rel ations, CNR, Mbontreal

C. St. Cyr - Labour Rel ations Assistant, CNR, Mntreal

P. Marl eau - Regional Coordinator - Crews, CNR, Mbontreal

And on behal f of the Union:

W G Scarrow
Cl aude Cl enent
Janmes Dawson

General Chairman, UTU, Sarnia
Local Chairman, 414, UTU, Mbntreal
Gri evor, Montreal

AWARD OF THE ARBI TRATOR

The cul minating incidents resulting in the grievor's discharge



pertained to his being assessed 30 denerit marks for being

unavail able for duty on 17 occasions while assigned to the Mntrea
Yardnmen Spare List. Because the grievor's record indicated that he
had hitherto accunul ated 45 denerit marks for innunmerable m ssed
calls off the spareboard over the previous 12 nonth period prior to
the culminating incidents the enployer severed the grievor fromits
enploy. At issue is whether | amprepared to reinstate the grievor

Wi t hout conpensation or other benefits. O nore succinctly, does the
grievor nmerit a one |ast chance?

The sinple answer is that he does not. The grievor know ngly,

del i berately and repeatedly ignored his enployer's warnings to adhere
to a reasonabl e standard of availability off the spareboard. He
undertook to inprove his reliability in the face of successive and
progressive disciplinary actions taken by the enployer. He sinply

i gnored those warning and misled his superiors with his coxmtnments
to inmprove thereby challenging the enployer's credibility with
respect to its prerequisite for reliability as a condition of his
conti nued enpl oynment.

I nstead, the grievor consciously chose, which he now admits to have
been inmprudent, to devote hinmself to the exclusion of his job
responsibilities to building his ow honme. At that time he was fully
aware of the financial upset he might cause his ixmediate famly by
reason of his placing his job security at risk. The grievor clearly
must accept the responsibility as well as the consequences of his
actions. On the other hand, the enployer, in nmy view, had already
extended the grievor his |last chance or perhaps several |ast chances
when it allowed the grievor to flaunt its warnings for so protracted
a period of tinme. Indeed, it nay have done so to the prejudice of
its own credibility in the eyes of other enployees on the spareboard.

For better or worse, the spareboard procedure is a fundanmenta
mechani sm for the distribution of work opportunities anongst

enpl oyees of a railway enterprise. |Its design is to allocate work
assignnents in an orderly, fair manner to enpl oyees as operationa
needs dictate. On the one hand the spareboard process represents at
a given time an avail able source of manpower for enployer use; on the
ot her hand, it ensures fairness in the even-handed distribution of
avail able work as it arises. Flexibility in the operation of the
spar eboard nmechanismwith regard to availability and enforcenent nust
be exhibited respectively by both enpl oyee and enpl oyer.

In the grievor's case his actions have denponstrated that such
flexibility was solely a one way street. His attitude m ght very
well conformto an enpl oyee's personal needs but from an operationa
vi ewpoi nt that attitude will not result in a reliable, predictable
rail way service

In the last analysis the scope of nmy mandate under the collective
agreenent is to determ ne whether just cause for discharge was proven
supporting the grievor's term nation. The entire thenme of the trade



union's witten brief suggested that just cause was shown. A request
is made nonethel ess that | extend the grievor one |ast chance. In

ot her words the witten brief indicates that sone enpl oyees nust
actual ly experience the chilling effect of discharge in order to
appreci ate the consequences of their m sdeeds.

In response to that notion ny position is quite clear and definitive.
Once just cause for discharge is proven it is sinply too late. MW
discretion to reverse the enployer's action is sinply spent and
woul d be betraying ny responsibility in substituting a nore |enient
penalty for a discharge that all parties have conceded was j ust.

For all the foregoing reasons the grievance is dism ssed.

DAVI D H.
ARBI TRATOR



