CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1333
Heard at Montreal, Wednesday, February 13, 1985
Concer ni ng

CANADI AN PACIFIC LIMTED ( CP RAIL)
(Paci fic Region)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

M. L.S. Gawel was appointed by Bulletin No.83-88 Decenber 2, 1983 to
the position of Tenporary Snow Cl eari ng Machi ne Operator - Goup 1,
Bal | ast Regul ator, Calgary Division, headquartered at Field, B.C

Hi s regul ar assigned hours were 0730 to 1130, 1230 to 1630, Monday to
Friday. The Conpany utilized M. D. K. Harder to work M. Gawel's
machi ne on the Revel stoke Division after 1630 on overtine. The Union
clains that another man should not have been allowed to operate this
machi ne after regular working hours under any circunstances.

JO NT STATEMENT OF | SSUE:
The Uni on contends that:
1. The Conpany viol ated Section 8.1, Wage Agreenent 41 when

t hey appoi nted anot her enployee to work overtine on the
machine to which M. L.S. Gawel was appointed to work.

2. M. Gawel be conpensated at the overtine rate of pay for
Group 1 Operator from January 11, 1984, and onward, for
each overtinme hour worked by M. Harder on the nachine to
which M. Gawel had been assigned by Bulletin.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(Sgd.) H.J. THI ESSEN (Sgd.) L.A HILL
Syst em Federati on General Manager,
General Chairman Operation and Mai ntenance.

There appeared on behal f of the Conpany:

F. R Shreenan - Supervisor, Labour Relations, CPR, Vancouver
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BM/AE,
atawa



R Y. Gaudreau - Vice-President, BME, Otawa
L. M Di Massi no - General Chairman, BMAE, Mntrea
AWARD OF THE ARBI TRATOR

This is a claimby the grievor, M. L. S. Gawel, for overtine work
i nvol vi ng snow renoval duties on the Revel stoke Division

The enpl oyer instead assigned the said snow renoval duties to M. D.
K. Harder. The trade union alleges that the conpany violated Article
7.1 of Agreenent 41 which reads as foll ows:

-2 -

"Where work is required by the railways to be
performed on a day which is not part of any
assignment, it may be perforned by an avail abl e
| ai d-of f or unassigned enpl oyee who will
ot herwi se not have forty hours of work that
week. In all other cases by the regul ar enpl oyee."

M. Gawel's entitlement to his claimturns on whether or not the snow
renoval work involved is part of his regular assignnent. Obviously,
if snow renmoval work on the Revel stoke Subdivision is not part of his
regul ar assignment the grievor cannot be considered "the regul ar

enpl oyee" entitled to the work. And if that be the case, it then
becomes an irrel evant consideration for the purpose ofthisdispute as
to whether M. Harder or any other enployee was properly assigned the
work i n question.

The undi sputed evi dence denpnstrated, particularly having regard to
the job bulletin awarding the grievor snow renpoval duties on a
tenporary basis, that the limts of his work jurisdiction was

confined to the Calgary Division. It is common ground that snow
renmoval responsibilities do not overlap one another with respect to
the two divisions. |In other words, the grievor has not shown that

the snow removal duties for which he clains entitlement are part of
hi s regul ar assignnment on the Cal gary Division

Nor does the fact that both M. Harder and M. Gawel are
headquartered in Field, B.C., and nmay fromtinme to tine share the
same snow renoval nmachinery in the performance of their respective
duti es change the character of their respective work assignnents.
Both enpl oyee clearly are entitled to the benefits under the
col l ective agreenent that accrue comrensurately with their assigned
wor k tasks.

Mor eover, | am not convinced that Article 14.17 of Agreement 41
assists the grievor in support of his claim Article 14.17 enabl es
the conpany, in cases of emergency, to transfer an enpl oyee
tenporarily fromone seniority territory to another w thout prejudice
to the seniority of the enployee transferred in his regular
territory. In the circunstances described herein it has not been
shown that the snow renpval work in question was the result of an
energency; and, even so, the discretion rests with the conmpany under



Article 14.17as to whether it requires the assistance of an enpl oyee
fromanother territory.

In the last analysis, because the grievor has not shown that the snow
renoval work in question is part of his regular assignment he was not
"the regul ar enpl oyee” who is entitled to claimconpensation for his
havi ng been by-passed. And, whether or not M. Harder, because of a
defect in his appointnent, was the "regul ar enployee" entitled to the
assignment is not a question | need answer in the circunstances of
this case.

For all the foregoing reasons the grievance is dism ssed.

DAVI D H. KATES,
ARBI TRATOR



