CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1334

Heard at Montreal, Wednesday, February 13, 1985

Concer ni ng

VI A RAI'L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT
AND GENERAL WORKERS.

DI SPUTE:

Al'l eged violation of Article 4.1 of Agreenent 2, hours of work and
overtime.

JO NT STATEMENT OF | SSUE:

General bids are posted twice a year, in the Spring and the Fall
abolishing all assigned runs that existed at the tinme, and
advertising all of the succeeding assigned runs that will be in
effect for the next five to seven nonths.

Fol Il owi ng the posting of the COctober 1983 general bids, the Loca
Chai rman, John J. Huggins at Toronto filed a grievance clainng that
the hours to be worked by the Sleeping Car Porters and Service
Managers, reflected on the Operation of Run Statenents were, in
certain iour lveek periods, in excess of 160 hours and as such
violated Article 4.1 of the Agreenent.

VWil e the Brotherhood maintains that the purpose of the grievance is
not to request paynent or additional days off for the previous
general bids, it asks that rectification be applied to all subsequent
general bids.

The corporation contends that the hours of assignments do indeed
represent an average of 160 hours per basic four 1lveek period and as
such, are in accordance with Article 4.1.

The Corporation rejects the Brotherhood' s contention

FOR THE BROTHERHOCD: FOR THE CORPORATI ON
(SG) TOM McGRATH A. GAGNE
Nat i onal Vi ce-President Director, Labour Rel ations

There appeared on behalf of the Corporation:
Andre Leger - Manager, Labour Relations, VIA Rail Canada
Inc., Montrea



J. Kish - Asst. to General Manager, 0.B.S., VIA Rai
Canada Inc., Montrea

Andr e Parent - Anal yst, Labour Relations, VIA Rail Canada
Inc., Montrea

And on behal f of the Brotherhood:
Bob Gee - Representative, CBRT&GW Don MIIs
AWARD OF THE ARBI TRATOR
Article 4.1 of collective agreenent No. 2 reads as foll ows:

"The principle of the 40-hour week is recognized
and an average of 160 hours in assigned service
shall constitute a basic four week period."
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It is conmon ground that, despite the peculiar operational demands of
the conpany's passenger rail enterprise, the objective of Article 4.1
is to enable an individual enployee to discharge his regular work
assignments within the approxinate period of the forty hour work week
normal Iy worked by the public at large. Article 4.1 acknow edges,
owing to the nature of the conpany' rail passenger service, that sone
flexibility nust be reserved to the enployer in its achi evenent of

t hat objective. A four week representative period is accordingly
designated within which the work assignnents given an enpl oyee may
require some variance in the nunber of hours worked in a peculiar
wor k week that may be above and below forty hours. However so |ong
as the enployer, in the assignnent of tasks within the designated
four week period, does not inpose upon a particular enpl oyee an
average of nore than 160 hours work the objective contenpl ated by
Article 4.1 will still have been nmet. Any hours worked in excess of
an average of 160 hours during the four week representative period
will clearly constitute a derogation of the conpany's comm tnents
under Article 4.1. In short, it is ny viewthat the plain | anguage
of Article 4.1 supports the aforesaid interpretation of the conpany's
conmi t ment .

Moreover, it is also clear that what the enpl oyer has propos in
neeting the objective of Article 4.1 derives no legitimte support
fromthe | anguage of that provision. |Indeed, to some extent, M.
Leger acknow edged "the silence" of Article 4.1 of the collective
agreenment with respect to the enployer's approach to neeting its
obligation. That approach entails the designation of a six nonth
representative period during which period the enployer, on average,
nmust achi eve within several blocks of 160 hours (i.e., 28 days) the
el usive goal of a forty hour work week. Accordingly, over the course
of that six nmonth period the enployer has cal cul ated, having regard
to the considerations of the peculiar rail passenger run (i.e., the
wor k assignnment) and the total nunber of hours required of the
menbers of the run's crew, the total nunber of hours that should be



assigned to an individual enployee during a twenty-eight day period.
And, so long as, on average, the total number of hours worked in
successi ve twenty-ei ght day bl ocks spread over the designated six
nmont h period do not exceed 160 hours the enployer insists it has
conplied with the objective of approximating the forty-hour work week
contenplated by Article 4.1.

It is patently obvious that the clear |anguage of the collective
agreenent provides no support for the enployer's approach. The

enpl oyer's adnitted evidence, as disclosed in the appendi ces attached
toits witten brief, show that in any given block of 28 days an

i ndi vi dual enpl oyee's work hours either may grossly exceed 160 hours
or may fall drastically short of 160 hours. In either situation
given the nature of these crests and valleys the objective of Article
4.1 in approximating a forty hour work week for the individua

enpl oyee within a four week representative period is not seen to be
close to realization.

The truth of the matter is that the enployer, owing to the exigencies
of its rail passenger service and the obligation it has made to its
enpl oyees under the collective agreement for a guaranteed work week
was conpelled to take into account extraneous considerations in
neeting its perceived obligations under Article 4.1. And, solely by
contriving the fictitious representative period of six nonths has the
conpany been able to accommpdate all these coxmitnents, including the
ef ficient and expedi ent operation of its rail passenger service, and
still convince itself that it has conplied with the exigencies of
Article 4.1. In summary, the conpany has clearly nade an inprovi dent
conmi tment under Article 4.1 that cannot be met by the approach it
has adopted and described herein

Moreover, it is my viewthat Article 4.2 provides no assistance in
supporting the conpany's approach. Article 4.2 deals with the manner
an enployee's pay is calculated. Hours worked in excess of 160 hours
obviously will attract the overtine rate. It should be nade
perfectly clear that Article 4.1 does not prevent the enployer from
requiring its enployees to work nore than 160 hours in a particular
pay period. Wen such requirenent is nade that enployee is entitled
to paynent at the overtine rate. Article 4.1 sinply inposes upon the
enpl oyer the obligation to approxi mate an average 40 hour work week
within a four week period. |In neeting that objective (and save for
the exceptions that are contenpl ated) the enployer is intended to
refrain from"normalizing" as part of an enployee's regular work
schedul e the requirenent for overtine.

For all the foregoing reasons the grievance succeeds. | shall renmin
seized with respect to an appropriate direction.



DAVI D H. KATES,
ARBI TRATOR.



