CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1339
Heard at Montreal, Tuesday, March 5, 1985

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

DI SPUTE:

Clains of Messrs. 0. LeBlanc and B. Gagnon of Mncton, N. B
al | egi ng the Conmpany viol ated Appendi x X of Agreenent 5.1.

JO NT STATEMENT OF | SSUE:

Prior to 18 June 1984, Messrs. LeBlanc and Gagnon worked as Tractor
Trailer Operators driving Conpany tractors on mail run 910/911

bet ween Moncton and Halifax. On 5 June 1984 Canada Post advi sed the
Conpany that changes were required in the operating tinmes for this
mail run. The Conpany advised the Regional Vice President of the

Br ot herhood that the Conpany did not have Tractors available to
handl e mail run 910/911 at the new operating tines.

On 18 June 1984 mmil run 910/911 was contracted out. Messrs.

LeBl anc and Gagnon subsequently retained their Tractor Trailer
Operator classification, hours of work and rest days but worked other
runs.

The Brot herhood contends the Conpany viol ated Appendi x X of Agreenent
5.1 by contracting out mail run 910/911. The Conpany denies the
al | egati on.

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD) TOM McGRATH (SG) D. C FRAIEIGH
Nat i onal Vi ce-President Assi stant Vi ce-President

Labour Rel ati ons.
There appeared on behalf of the Conpany:
W W WIson - Manager Labour Rel ations, CNR, Montrea
Ms. V. Weaton - Labour Relations Oficer, CNR Moncton
And on behal f of the Brotherhood:
G Mirray - Representative, CBRT&GW Moncton

AWARD OF THE ARBI TRATOR



On June 5, 1984 Canada Post advised the conmpany of a change in
schedule in mail run 910/911 between Mncton, N. B. and Halifax, N.S.
from 1800 hrs to 0330 hrs. Because the conpany's tractor trailers
were otherwi se comritted to different schedul es at that hour it was
conpelled to contract out the mail run service to a private transport
conpany. As a result the grievors, Messrs. Gagnon and Lebl anc, were
deprived of their regular runs.

Both the trade union and the conpany rai sed several issues with
respect to the rel evance of Appendix 10 of Agreenent 5.1 to the facts
and circunstances that pronpted the enployer's contracting out

action. They will be dealt with as foll ows:

(i) The conpany in the circunstances had no prior intentions of
engaging in a "planned" contracting out of bargaining unit work

G ven the very short notice that was extended the enpl oyer of Canada
Post's intention to alter the scheduled of mail run 910/911 it can
hardly be said that it was "practicable" for the conpany to involve
the trade union in the notification procedures as woul d otherw se be
prescri bed by Appendix 10 to a planned contracting out action
Accordingly, this particular objection nust be disnm ssed.

(ii) The trade union has not established that an enpl oyee was unabl e
to hold work as a direct consequence of the contracting out. Both
grievors, owing to the early retirenent of two other enployees, were
transferred to their work assignnents and thereby did not |ose an
hour's pay as a result of the conpany's action

Moreover, it is of no consequence that spare enpl oyees were denied
the opportunity for work as a result of the contracting out because
they did not directly fail to hold work as contenpl ated by Appendi x
10. Nunerous CROA precedents have established that enpl oyees
hitherto on layoff prior to the contracting out do not fail to hold
work resulting directly fromthe contracting out situation.

Accordi ngly, enployees on call because of their quasi |ay-off status
are in no better or worse a position as a result of the enployer's
contracting out. They continue to retain their status as relief
enpl oyees "on call". Accordingly, in accordance with the

requi renents of Appendix 10, it is dubious as to whether this
grievance is arbitrable.

(iii) I'n any event, even if the grievance raises an arbitrable issue
that may be adj udi cated upon the enpl oyer adduced uncontradicted

evi dence establishing that no tractor-trailers were avail able at the
required tinme to carry mail on mail run 910/911. Accordingly, the
exenption under item (3) of Appendix 10 enabling the conpany to
contract out bargaining unit work where it can establish that
"essential equi pment was not available.. at the tine and pl ace
requi red" would apply. As a result, the contracting out of the said
mail run was pernissible under the terns of that provision. The

gri evance nust therefore be dism ssed on that ground as well



Before leaving this case it is necessary that | address nyself to
"the control"” subm ssion advanced in the trade union's brief.
Correctly stated, the "control" argunent woul d suggest that because
CN retained control of the mail run contract wi th Canada Post the
drivers of the private contractor who performed the work in the
grievors' stead should be treated as the enploye? of CN and not the
private contractor. This would obviously result in the absorption of
those enpl oyees into the bargaining unit.

The evi dence established that there is no nmerit in that position
Quite clearly, Canada Post dictated the terns of the mail run
contract and CN obviously had no "control" over the situation. From
t he conpany's perspective it had to conply with Canada Post's
directive for a changed schedule or risk losing a lucrative contract.
I cannot discern how it could be possibly stated that CN thereby was
"the real enployer" of the contracted out enpl oyees because of the
"control" the conpany continued to exert.

For all the foregoing reasons the grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



