CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1342
Heard at Montreal, Wednesday, March 6, 1985
Concer ni ng

CANADI AN PACI FIC LIM TED (CP Rai l)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

On June 12, 1984 the Conpany advised General Chairman M. A W H.
O son that the Prairie Region, CP Rail, was abolishing 124 Trackman
A/ Track Maintainer positions across the Region by the end of June,
1984. This staff reduction was effected as foll ows:

Lakehead Di vi sion - 13 positions effective June 29,
1984
W nni peg Di vi si on - 19 positions effective June 22,
1984
Brandon Di vi si on - 13 positions effective July 6,
1984
Moose Jaw Division - 47 positions effective June 22,
1984
Saskat oon Division - 30 positions effective June 29,
1984

In total, 122 positions were actually reduced.

JOI NT STATEMENT OF | SSUE

The Uni on contends that:

1

The Conpany violated Article 8.1 of the Job Security Agreenent
when they did not serve a notice of no Il ess than three nonths to
the General Chairman, of this technol ogical, operational and
organi zati onal change when abolishing 122 pernmanent Trackman

A/ Track Mai ntai ner positions on the Prairie Region.

Al'l the enmpl oyees who were laid off, displaced or relocated, be
made whol e for any | oss in wages, reduction in wages or expenses
incurred, until the notice is served.

The Conpany be required to serve such three nonths notice to the
General Chairman as required in Article 8.1 of the Job Security
Agreenment and negotiate with the Union as required by Article

8. 4.

The empl oyees affected be entitled to all benefits available in
the Job Security Agreenent for which they could qualify if notice



was served.

The Conpany contends that there was no violation of Article 8.1 of
the Job Security Agreenent, in that no technol ogical, operational or
organi zati onal change was inplenmented. The Conpany further submts
that Section 15.1 of \Wage Agreenent No. 41 applies and proper notice
was given. The Conpany denies the Union's contentions and declines
paynment of sane.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) H J. THI ESSEN (SGDh.) J. D. CHAMPI ON
System Feder ati on FOR: General Manager
General Chairman Operation and

Mai nt enance

There appeared on behal f of the Conpany:
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. J. \Waddel | - Manager, Labour Rel ations, CPR, Montreal

W C. Tripp - Regional Engineer, Prairie Region, CPR

J. D. Chanpion - Supervisor, Labour Relations, Prairie
Regi on, CPR

R. A Col quhoun - Labour Relations O ficer, CPR, Mntreal

D. A Lypka - Asst. Supervisor Labour Relations, Prairie
Regi on, CPR

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
O tawa

R Y. Gaudreau - Vice-President, BME, Otawa

L. M D Massino - Federation General Chairman, BMAE, Montreal

On Wednesday, March 6th, 1985, the proceedi ngs were adjourned.
On Tuesday, April 9th, 1985, the proceedi ngs were resuned.

There appeared on behal f of the Conpany:

. J. Waddel | - Manager, Labour Rel ations, CPR, Montreal
J. D. Jardine - Assistant Chief Engi neer, CPR, Mbontreal
W C Tripp - Regional Engineer, Prairie Region, CPR
R. A, Col quhoun - Labour Relations Oficer, CPR, Montreal
J. D. Chanpion - Supervisor, Labour Relations, CPR, W nnipeg
D. A Lypka - Asst. Supervisor Labour Rel ations, CPR,
W nni peg

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BM/AE,
atawa



R Y. Gaudreau - Vice-President, BME, Otawa

L. M D Massinp - Federation General Chairnman, BMAE, Mbntrea
G Schnei der - System Federati on General Chairman, BME
W nni peg, Observer
T. J. Jasson - Federation General Chairmn, BMAE, W nnipeg,
Qbser ver

AWARD OF THE ARBI TRATOR

On June 12, 1984, the enployer advised General Chairman A. W H.

O son of the conpany's intention "to abolish" approximtely 124
(later reduced to 122) track nmi ntenance positions along various
sections of its Prairie Region. The trade union alleges that the
abol i shed positions were as a result of a technol ogical, operationa
and organi zati onal change or changes introduced by the conpany as
contenpl ated under Article 8.1 of the Job Security Agreement.
Accordingly, the benefits and the relief contenplated by Article 8
with respect to the adverse effects visited upon enpl oyees occasi oned
by these changes are requested. Articles 8.1 and 8.7 of the Job
Security Agreenment read as follows:

"8.1 The Conpany will not put into effect any
technol ogi cal, operational or organizationa
change of a permanent nature which will have
adverse effects on enpl oyees wi thout giving as
much advance notice as possible to the CGenera
Chai rman representing such enpl oyees or such
ot her officer as may be named by the Union
concerned to receive such notices. |In any event,
not less than three nmonths' notice shall be given,
with a full description thereof and with appropriate
details as to the consequent changes in working
conditions and the expected nunber of enpl oyees
who woul d be adversely affected.”
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"8.7 The terns operational and organizati ona
change shall not include normal reassignnment

of duties arising out of the nature of the work
in which the enpl oyees are engaged, nor to
changes brought about by fluctuation of traffic
or normal seasonal staff adjustnments." (enphasis
added)

The conpany insists that at all material tines the abolished
positions were occasioned (in M. Cavanaugh's | anguage) because "the
wor k involved was either not necessary to be perfornmed or could be
performed by fewer enployees". Indeed, the conpany's brief

el aborat ed upon this notion by devel oping the thene that the manpower
cuts were a cyclical and predictabl e phenonmena caused by financia
fluctuations of the conmpany. In no way was it conceded that the
abol i shed positions were directly or indirectly triggered by the

i ntroduction of any technol ogi cal, operational or organizationa
change contenpl ated by Article 8.1 of the Job Security Agreenent.



O, alternatively, such change, if it did occur, was sinply "a norna
reassi gnment of duties arising out of the nature of the work in which
the empl oyees are engaged” and thereby was excluded fromthe anmbit of
the Job Security Agreenment pursuant to Article 8.7.

In short, the conpany mamintained that it acted properly and in
accordance with its obligations under the collective agreenent in
giving the trade union the required 4 day notice of the intended
| ayoffs pursuant to Article 15.1 of Wage Agreenent 41:

"15.1 Not less than four working days' advance
notice will be given when regul arly assigned
positions are to be abolished, except in the
event of a strike or a work stoppage by enpl oyees
in the railway industry, in which case a shorter
notice may be given."

The conpany's brief marshalled forward facts, statistics graphs,

etc., to support its thene that the abolished positions were sinply a
part of a predictable, cyclical phenonena dictated by the conmpany's
financial situation. Moreover, CROA precedents #228, #284, #316 and
#423 were referred to in that they sanctioned the notion that such
staff reductions, where actuated by the type of rationization

devel oped in the conpany's brief, were not situations contenpl ated
under Article 8.1 of the Job Security Agreenent.

Mor eover, the trade union's brief nerely specul ated by inference and
i nnuendo that the adverse effects, given the magnitude of the |ay

of fs, could only be occasioned by a technol ogical, organizational or
operational change. No real attenpt was nmade (nor perhaps could it
have been made) to introduce any material that m ght substantiate its
particul ar allegation of a technol ogical, operational or

organi zati onal change. |Indeed, the trade uni on devel oped the theory
of "a creeping technol ogi cal change" whose adverse effects over the
years were del ayed, cumul ative but ultimately devastating in their

i rpact as evi denced by the conpany's notice.

The one obstacl e inpeding the conmpany from achi evi ng success was
contained in a letter dated August 31, 1984, fromthe then M nister
of Transport, The Honourable Ll oyd Axworthy, addressed to the then
Opposition Critic of the Departnent of Transport, The Honourabl e Don
Mazankowski. Wthout quoting the letter at length it is fair to say
it incorporates the Mnister's reply to two letters addressed to M.
Axwort hy by General Chairnman O son (dated June 18, 1984) and M. A
Passaretti, Vice-President, BMAE, (dated July 4, 1984) protesting the
i ntended staff cut-backs inplenented by the conpany. |In that letter
M. Axworthy clearly indicated that "the recent abolishnent of
several permanent positions in the maintenance of way function in CP
Rail is the result of new technol ogy and new procedures for
perform ng track maintenance functions".
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The conpany's Representatives at the initial hearing of this dispute
schedul ed for March 6, 1985, were caught by conplete surprise and



were given an adjournnent to inquire into and investigate the source
of M. Axworthy's information. Upon resunption of the hearin on
April 9, 1985, the conpany was able to provi de some assistance with
respect to the basis of M. Axworthy's conclusions. It is fair to
say that in July 1984 M. C. Maziarski, of M. Axworthy's staff,
requested information of CP Rail with respect to providing an answer
to M. Oson's letter of June 18, 1984, protesting the layoffs. In
reply, M. M D. Apedaile, Secretary General, Government & Industry
Affairs, CP Rail, replied by letter dated July 16, 1984, to M.

Mazi arski's request for information in the follow ng manner:

"Dear M. Mazi arski,

The foll owi ng remarks shoul d provide you
with the required information to assist the
Mnister in his reply to M. Oson's letter
dat ed June 18, 1984:

In recent years, CP Rail has gone through

an inportant program of plant inprovenments

and this trend is planned to continue in 1985.

The use of continuous wel ded rail and heavier

rail sections, the introduction of 9 ft. treated
ties in many territories, the replacenent of

gravel ballast with crushed rock ballast, the

repl acenent of old bridges with nore nmi ntenance free
structures are all exanples of plant inprovenents
that have made it possible to reduce naintenance
costs and the nunber of people required to maintain
a mle of track.” (enphasis added)

In due course M. Axworthy responded to M. O son's letter (and
basically nmade a sinilar response using the same infornmation to the
letters of M. Passaretti and M. Mazankowski) by incorporating as
part of his own reply the contents of M. Apedaile's letter referred
to herein. The relevant portions of the Mnister's letter dated July
25, 1984, reads as foll ows:

"Dear M. O son:

Thank you for your letters of 28 and 31

Decenber 1983 and 18 May and 18 June 1984,
concerning CP lay-offs. | appreciate receiving
your coments on this matter and sincerely regret
the long delay in replying to you.

| understand the concerns you have raised in

your letters. | would note, however, that just

as it is essential that Canada's exports remain
conpetitive on world markets, the railways nust

al so remmin conpetitive as suppliers of transport-
ation to Canadi an shippers. |In order to achieve

t hese basic objectives, the railways nust

continue to seek inproved productivity in al
aspects of their activities.

Wth reference to your comments on CP' s treatnent



of its enployees, | would point out that CP like

ot her railways, and any other industry nmust use
nmodern machi nery and the newest and best nethods to
remai n conpetitive. Because of machinery, the

rail way | abourer today can perform his work nore
safely,more efficiently, and with |less possibility
for permanent nuscle and back injuries than ever
before. The Governnent of Canada pl ayed an inportant
rol e in purchasing nodern machinery for the rail way
to upgrade grain dependent branch ilnes usig rail way
enpl oyees who were memnbers or the Brotherhood of -
Mai nt enance of Way Enpl oyees. (enphasis added)

In recent years, CP Rail has gone through an

i mportant program of plant inprovenents and

this trend is planned to continue in 1985. The

use of continuous welded rail and heavier rai
sections, the introduction of nine-foot treated ties
in many territories, the replacenent of grave
ballast with crushed rock ballast, the replacenent
of old bridges with nore nmai ntenance free structures
are all exanples of plant inmprovenents that have nade
it possible to reduce mai ntenance costs and the
nunber of people required to maintain a mle of
track."

At this juncture perhaps it is appropriate that | refer to a
statement contained at the outset of the conpany's revised brief. |
rej ect categorically any suggestion nade by the conpany that CP "did
not participate .. in any manner in assisting the (then) Mnister to
prepare his response." The concl usive evidence established that the
M nister's office sought the assistance of the conpany in responding
to the nunerous letters it was receiving (particularly from M.

A son) protesting the conpany's manpower cut-backs. And, the

evi dence al so denponstrated that a conpany officer with express
authority to deal with Government Officials of the Mnisterial Rank
responded to that request for assistance. |In this regard, | am
sinmply constrained to find that conpany officials nust be assuned to
have made the necessary inquiries and to have exhibited the required
diligence and care with respect to the content of its response.

That is not to say, however, that this Arbitrator is at all bound to
gi ve weight to the characterization of the conpany's actions that
were attached by M. Axworthy or his staff as reflected in the
Mnister's letter to M. Mazankowski. |Indeed | would be remiss in ny
duty to allow M. Axworthy's description of the conpany's actions
triggering the layoff as being a result of "new technol ogy and new
procedures for perform ng track maintenance functions" to be

di spositive of the reasons for the abolished positions. Nevertheless
the conpany's letter does contain several operational changes that
signal reasons that m ght have caused the notice to issue and

obvi ously were not disclosed in the enployer's original brief. As a



result I am wth rmuch reluctance, of the view that great doubt has
been cast on the persuasiveness of' the conpany's theory of a
cyclical phenonmenon of manpower reductions caused by the conpany's
financial situation. Indeed, | amquite satisfied, owing to their
reaction at the first hearing, that those conpany Representatives who
prepared the original brief would not have been privy to the
correspondence between the M nister and conpany and union officials.

Apart from M. Axworthy's obvious reliance on the conpany's response
his letter does contain information relating to technol ogi cal change
to which the Departnment of Transport would have first hand know edge.
For exanple, the Mnister stresses in his letter that "the Governnent
of Canada pl ayed an inportant role in purchasing nodern nmachinery to
upgrade grain dependent branch |lines using railway enpl oyees who were
menbers of the Brotherhood of Mintenance of Way Enpl oyees." | do
not know what specific machinery the Mnister was referring to but it
seens obvious that if such large scale upgrading did take place the
requi renent to performthe daily, nundane nmintenance functions by

t he enpl oyees who were laid off would be significantly reduced.

Mor eover the M nister suggests a clearer |inkage between such changes
and the potential adverse effect on these same enployees in the next
paragraph of his letter
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That paragraph refers to the operational changes originally contained
in the conpany's response to the Mnister noting CP's "inportant
program of plant inprovenents and this trend is planned to continue
in 1985". Quite clearly the notion of the ?ntroduction of

mai nt enance free equi prment and trackage is touched upon and woul d
have over a protracted period an inportant affect on the conpany's
manpower needs for daily maintenance. |In this regard the ngjor
fallacy contained in the conpany's initial and revised briefs is the
notion that the introduction of new machinery or an operationa
change nust relate in ternms of performance to the enpl oyees who are
eventually to be adversely affected. For exanple, it was suggested
that because the use of the electronic tanper was reserved

excl usively for seasonal or construction gangs who restructured or
rebuilt track it would thereby be of no relevance to track

mai ntai ners. But if the requirenent for the maintenance of such
track was significantly reduced because of the use of the electric
tanper or |ike machinery then surely the adverse effect is obvious
and inevitable. O, indeed, the operational changes referred to by
the Mnister in his own letter as a result of the conpany's response
wer e di scarded as being irrelevant because such matters were not
associated with the abolished positions but with seasonal gangs or
bri dge and buil di ng departnment enpl oyees.

Agai n, such changes or innovations when introduced, perceptibly over
a protracted period, would have the long termeffect of resulting in
"“mai nt enance free" equi pnent and trackage throughout the conpany's
wor k environment. Although this clearly has a positive effect on the
conpany's rail operations it would result in a reduction in the

vol une and type of ordinary daily maintenance work performed by the
enpl oyees whose jobs were abolished. In other words although there



nmust be a denonstrable causal |ink between an all eged technol ogi cal
operational or organi zational change and the adverse effects visited
upon the prejudiced enpl oyees the operational inpact of these changes
need not be experienced directly or ixnPdiately by these sane

enpl oyees in order to give rise to the entitlenents and benefits of
Article 8 of the Job Security Agreement.

It suffices to say, in the disposition of this dispute, that | have
been satisfied, based primarily on the adm ssions nade by the
conpany, that a case has been established that the abolished
positions (of the magnitude herein described) were caused by both
technol ogi cal, and operational changes that were introduced by the
conpany as contenpl ated under Article 8.1 of the Job Security
Agreenent. | amsinply conpelled, in light of the said disclosures,
to attach no weight to the cyclical phenonena of nmanpower
fluctuations occasioned by the financial exigencies of the conpany as
bei ng the sole cause of the lay offs. As a result this grievance
succeeds.

I shall remain seized with respect to the inplenmentation of this
award in accordance with the parties' Joint Statenent of I|ssue.

DAVI D H. KATES
ARBI TRATOR



