CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1345
Heard at Montreal, Tuesday, April 9, 1985
Concer ni ng

CANADI AN PACIFIC LIMTED (CP Rai l)
(Eastern Regi on)

and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Gri evance of Trai nman/ Yardman Yves Gaudreault account his renoval
fromthe Loconotive Engi neers Training Program

JO NT STATEMENT OF | SSUE:

Trai nman/ Yardman Yves Gaudreault was notified by Local Conpany
Officers, Mntreal, that he was being renoved fromthe Loconotive
Engi neers Training Program after having received 87.1% on the

U C. 0.R Rules Exam nati ons.

The Uni on appeal ed the renoval of M. Gaudreault fromthe Loconotive
Engi neers Training Program and requested that the Company reinstate
hi m back into the course as soon as possible.

It is the Conpany's position that the required passing mark on the
Eastern Region is 90% and for this reason the Union's request is
respectful ly denied.

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) B. MARCOLINI (SGD.) G A SWANSON
General Chairman General Manager

Operati on and Mai ntenance

There appeared on behal f of the Conpany:

P. A Pender - Supervisor, Labour Relations, CPR, Toronto
J. T. Sparrow - Manager, Labour Rel ations, CPR, Montreal

R J. Pelland - Labour Relations O ficer, CPR, Mntreal

F. Beaudoin - Manager, Rules, CPR, Montreal

And on behal f of the Union:

B. Marcol i ni - General Chairman, UTU, Toronto

A. Verner - Vice General Chairnman, UTU, Montreal
M  Hone - Research Director, UTU, Otawa

Y. Gaudreaul t - Gievor

AWARD OF THE ARBI TRATOR



The conpany's established policy is to require Loconotive Engi neering
Trainees to try a witten exam nation (nultiple choice) with respect
to their know edge of the UCOR Rules after a two week intensive
course. |If the Trainee fails to achieve a 90% grade after trying
that exam nation the conpany then will withdraw the enpl oyee fromthe
Loconoti ve Engi neer's Training Programme. The conpany relies upon
Section 6 of the Menorandum of Agreenent governing the Loconotive
Engineer's Training Programme to justify its actions in elimnating
the trainee fromfurther training:
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"6. A candidate may be dropped fromthe
training programat any tinme during the
training period if in the judgenent of the
Conpany he does not denpbnstrate the fitness
and ability required to serve in the capacity
of a Loconotive Engineer. |If a candidate is
dropped fromthe training program by the
Conpany, he shall be advised the reason
therefore, in witing should he so request."
(enphasi s added)

| am satisfied that the appropriate standard to be followed in
deterni ni ng whether the conpany has violated Section 6 is correctly
outlined in the conpany's brief. That is to say, the onus rests on
the trade union to establish that the following criteria were not
sati sfied:

" the judgenent of the conpany nust be
honest, and unbi ased, and not actuated by any
malice or ill will directed at the particul ar
enpl oyee, and second, the nanagerial decision
nmust be reasonabl e, one which a reasonable
enpl oyer could have reached in the light of the
facts available. The underlying purpose of this
interpretation is to prevent the arbitration
board taking over the function of managenent, a
position which it is said they are manifestly
i ncapabl e of filling."

In the grievor's particular case the evidence disclosed that at the
outset of the training programme all candi dates were advi sed of the
conmpany's requi rement of achieving a 90% grade in the exam nation
pertaining to the UCOR Rul es. Moreover, this standard was applied
equal ly and non-discrimnatorily to each of the candidates. |ndeed,
the trade uni on acknow edged that any variance fromthat standard was
corrected by the conmpany upon any di screpancy bei ng brought by the
trade union to the enployer's attention. |In this regard, the trade
uni on makes no allegation that the conpany was di shonest or biased in
its administration of the test results.

Basically, the trade union argued that the standard of achieving a
90% grade on the UCOR exam nation was unreasonable. Indeed, it is
suggested that the grievor's attainment of 87.1%in the exam nation



result should have sufficed for purposes of allow ng his continuation
in the training programme. For exanple, it was argued that 85%
shoul d hav been an appropriate grade for continuation. That is
apparently the level of achievenent required by the conpany with
respect to the Periodic Rules Exami nation inposed on experienced
Loconpoti ve Engi neers in the conpany's enploy pursuant to the dictates
of the Canadi an Transport Conmission. It is suggested, despite any
differences in the exam nation format, that the same standard ought
to apply to the uninitiated trainee. Moreover, it was al so noted
that the grievor, having regard to the Class "A" |evel of achievenent
he had hitherto exhibited in his present capacity as a Conduct or
shoul d have been extended the benefit of the doubt with respect to
his suitability and ability to become a Loconotive Engi neer

The problem confronting the trade union in its efforts on the
grievor's behalf pertains to the parties' agreenent, pursuant to
Section 6 of the Menorandum of Agreenment, to shield the conpany's
judgment fromreview at arbitration. Although | mght very wel
agree with the trade union that an 85% grade m ght very well entitle
a candidate to be accredited with sufficient know edge of the UCOR
Rules to allow his progression in the training course, unless the
trade union can denonstrate that the standard that was established in
accordance with the conpany's judgnent was adopted for sone untoward
purpose then | have no power to review the conpany's decision. In
this regard, the trade union did not mtigate the inportance of the
conpany's concern that candi dates have a thorough know edge of the
UCOR Rul es. Nor was it suggested that attainment of the 90% grade
was el usive or problematic on the part of a candidate after he has
conpleted the two week training course. |Indeed, the conpany's
statistics indicated that since 1971 the achi evenrent of a 90% grade
was attained by the vast majority of enployees who tried the

exami nation. In other words, the trade union has asked ne to
substitute, wi thout appropriate cause, the standard that the conpany
has applied to all trainees because the grievor has fallen short of
that standard by a narrow margin.

VWile | mght share the trade union's concern with respect to the
perceived inequity visited upon the grievor in the light of his
experience as a Conductor, the truth of the matter is that the line
must be drawn sonewhere. The conpany, in its judgnent, has drawn the
line at 90% And, so long as that standard neets the test recited
earlier in this decision with respect to fairness and reasonabl eness
I have no grounds for substituting my own judgnent (or indeed the
trade union's judgnent) for the entrenchedconpany prerogative that is
recogni zed by the trade union under Section 6. |ndeed, given the

i mportance of the UCOR Rules in the discharge of a Loconotive

Engi neer's duties | cannot be seen w thout cause to be criticizing
the mai ntenance of a standard that is designed to ensure the safe and
conpetent operation of the conpany's railway equi pnent.

For all the foregoing reason's the grievance is dismssed.



DAVI D H. KATES,
ARBI TRATOR.



