CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1347
Heard at Montreal, Tuesday, May 14, 1985

Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE CLERKS

Dl SPUTE:
Est abl i shnent by the conpany of a part-tinme position at Mosonee.
JO NT STATEMENT OF | SSUE

Ef fective October 26, 1984 the incunbent of the position, Ms. B
Smal |, resigned fromthe service. On that date, the conmpany gave
notice to the union of the discontinuation of the position of Clerk
Typi st to be effective Nove??er 2, 1984.

Ef fecti ve Novenber 12, 1984, the conpany established a part-tine
position of Clerk Typist at Mbosonee. I|nasrmuch as it was to work
| ess than 24 hours per week, it was excluded fromthe bargaining
unit.

The union grieved that the conpany had violated Article 23.3 of the
Col | ective Agreenent. The grievance was denied.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) A J. TIERNAY (SGD.) P. A DYMENT
General Chairman General Manager

There appeared on behalf of the Conpany:
A. Rotondo, Manager, Labour Rel ations, ONR, North Bay
D. J. Borden, Manager Operations, Teleconmunications, ONR, North
Bay

And on behal f of the Brotherhood:

A. J. Tiernay, General Chairman, BRAC, North Bay
Frank Pincivero, Vice Ceneral Chairman, BRAC, North Bay

AWARD OF THE ARBI TRATOR

The facts indicated that the conpany attenpted to accommbdate Ms.
Smal | 's circunstance upon the exhaustion of her maternity | eave
benefits by converting her regular full tine clerk-typist's position
(i.e., 7-3/4 hrs per day) to a part time position (i.e., 4 hrs per
day). In this sense the conpany created a new clerk-typist position
upon the discontinuance of the full tinme position hitherto occupied



by Ms. Small. There is no dispute that Ms. Small discharged the
same "clerical" functions and rel ated duties as performed previously
whi | e occupying the full time position. Moreover, she was paid the
sane rate of pay for the hours worked as was the case when retained
as a full time enployee.

The trade union clains that the conpany violated Article 23.3 in

di scontinuing the full tinme position formerly occupied by Ms. Snal
in order to acconfodate her circunstance in the newly created part
time position. Article 23.3 reads as foll ows:

"Est abl i shed positions shall not be

di sconti nued and new ones created

under a different title covering the
same class of work for the purpose of
reducing the rate of pay, or evading the
application of these rules.”

As pointed out during the course of the hearing | amsatisfied that
the conpany was not in breach of Article 23.3 of the collective
agreenent for the reasons to follow Firstly, at all material tines
the newy created part tinme position continued to attract the sane
rate of pay as the discontinued full time position. NMbreover, am
satisfied that at all material times the newly created part tinme
position was a position that remai ned under the unbrella of the
col l ective agreenment. Subsection 1.2 of the collective agreenent
provi des that clerical positions (such as the position occupied by
Ms. Small) that require an enployee "to regularly devote not |ess
than four hours a day" in clerical functions are part of the
bargaining unit. And by operation of Subsection 1.1 any enpl oyee who
occupies a clerical position for not less than four hours a day is
entitled to "the Rules and Rates of pay" contained in that collective
agreenent. Since the newly created part tinme position(occupied by

Ms. Small) required regul ar enpl oyment of four hours a day, | am
satisfied that the conpany did not violate "or evade the application
of these rules". Subsections 1.1 and 1.2 of the collective agreenent

reads as foll ows:

"- - Enpl oyee
Shal | be understood to mean any person
filling any position incorporated in these

rules and rates of pay."

"--Clerks

Shal | be understood to nean enpl oyees

who regul arly devote not | esssthan four
hours per day to the witing and
calculating incident to keeping records and
accounts, witing and transcribing letters,
bills, reports, statenents and simlar

work and to operation of office mechanica
equi pnment and devices in connection with



such duties and work."

In sum because the newmy created position continued to attract the
sane rate of pay and was a position that fell within the bargaining
unit, the conpany was not in violation of Article 23.3 of the

col | ective agreenent.

Because the trade union did not object to Ms. Small occupying the
newy created position, | make no coment with respect to the
conmpany's sel ection of her to performthe duties of that job.

DAVI D H. KATES,
ARB?TRATOR



