CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1353

Heard at Montreal, Wednesday, May 15, 1985
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. D. S. Sarty was laid off fromhis position as a Pl unber,
Vancouver (Vancouver) Division seniority territory on March 9, 1984,
M. Sarty attenpted to displace M. J. S. Murray fromhis position as
Bri dgetender at the Pitt River Bridge, Vancouver Division. The
Conpany did not allow M. Sarty to displace M. Mirray.

JO NT STATEMENT OF | SSUE:
The Uni on contends that:

1. M. Sarty had seniority as Bridgetender by virtue of Section
14. 10, Wage Agreenent 41, from January 5, 1981. M. J. S.
Murray had seniority from Novenber 27, 1982.

2. M. Sarty should have been allowed to di splace as Bridgetender,
bei ng senior and qualified.

3. M. Sarty be allowed to displace a junior Bridgetender,
M. J. S. Murray, be accorded a seniority date as Bri dgetender
from January 5, 1981, Section 14.10, WA. 41, and be paid
conmpensation as such from April 23, 1984 and onward, until
pl aced as Bridgetender at Pitt River Bridge.

The Conpany denies the Union's contentions and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H J. THI ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager,

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:
F. R Shreenan - Supervisor Labour Rel ations, CPR, Vancouver
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAT,
atawa



R. Y. Gaudreau - Vice-President, BME, Otawa
L. M Di Massinp - Federation General Chairman, BMAE , Nbntrea
M L. Ml nnes - General Chairman, BMAT, Lucky Lake, Sask.
V. Dol ynchuk - General Chairman, BMAE, Ednonton
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AWARD OF THE ARBI TRATOR

The grievor, M. D. S. Sarty, upon being laid off fromhis regular
position as "a plunber" attenpted to displace the | ess senior

i ncunbent occupying the position of Bridgetender. The trade union
asserted that the grievor, because of his qualifications, should have
been permitted by the conpany "to bunp into" the Bridgetender's
position. The conpany insisted that because the grievor had not
taken the necessary two week training course, was not qualified for
the position. Accordingly, the grievor was not eligible to displace
the i ncun?ent fromthe Bridgetender's position

Al t hough the grievor may appear to have exhibited the qualifications
for the Bridgetender's position, | have been satisfied that the
conpany still was warranted in exercising its reluctance to assign
himthe position because he had not taken the required training
courses. It was not suggested that the training courses were an
unreasonabl e restriction or were otherw se designed to deprive a
qual i fied enpl oyee of his rights under the collective agreement.

And, it is for that reason | am conpelled to conclude that the
grievor, despite the entitlenents he may perceive he hol ds pursuant
to Article 14.10 of the collective agreenent, was not eligible to
exerci se displacement privileges with respect to the Bridgetender's
job. It is clear that Article 14.10 inposes the requirenent that an
enpl oyee in - higher classification in order to hold seniority in
positions of a |ower classification nust exhibit "he is qualified to
wor k" in those lower rated positions. And, because the grievor has
not taken the required training period he has not shown that he is
qualified for the Bridgetender's work

In resolving this case, | have purposely refrained from di scussing
the inmpact of Articles 13.4 and 13.6 in reaching nmy concl usions.
Nonet hel ess, the question that inevitably will have to be addressed

at a future date is whether, assuming a grievor's qualifications with
respect to his exercising "bunping" privileges to a position occupied
by a | ess senior incunbent, he foregoes that right because his nane
has not been placed, for whatever the reason, on the requisite
seniority list. It is anticipated that the parties will deal with
that issue in due course.

For all the foregoing reasons the instant grievance is denied.



DAVI D H. KATES,
ARBI| TRATOR.



