CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1355

Heard at Montreal, Wednesday, May 15, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Claimby M. Marcellin Mrin for not being permitted to return to his
position of Carpenter on 5 December 1983.

JO NT STATEMENT OF | SSUE:

On 19 August 1968 M. Mrin was involved in a car accident in which
he sustained a skull fracture which |eft himw th paralysis of the
I eft side of his body.

On 7 August 1969 M. Morin reported to the Conpany's Mntreal Cinic
for a nedical exam nation. The Conpany Medical Departnent found that
M. Mrin's condition would not permt himto neet the physica
demands required of a Plunber and he was nedically restricted to;
"ground |l evel work only, no clinmbing |adders, no |ifting heavy

obj ects and no wal king | ong di stances".

As a result of M. Mrin's nedical restrictions, he was unable to
return to work except for two brief periods during 1971 and 1972 when
clerical work becane available to him

M. Mrin's medical restrictions were still in place on 23 May 1973
when he was offered Carpenter work which, at the tine, was conpatible
with his physical conditions.

On 19 Novenber 1983 M. Mrin went on sick |eave and, prior to being
permtted to return to work, he was required to undergo a nedica
exam nation at the Conpany's Montreal Clinic on 12 Decenber 1983.

The Conpany Medi cal Departnment found that M. Mrin's condition would
not permt himto neet the physical demands required of a Carpenter

The Union clains that M. Mrin was fit to performthe work of a
Carpenter despite his nedical restrictions.

The Conpany declined the claim
FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) PAUL A. LEGROS (SGD.) D. C. FRALEIGH
Syst em Feder ati on General Chairman Assi stant Vice President



Labour Rel ati ons

There appeared on behalf of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Montrea
P. J. Thivierge - Manager Labour Rel ations, CNR, Mbntrea
D. Lord - Labour Relations O ficer, CNR, Mntrea
J. Russell - Labour Relations Ofic er, CNR, Montrea
M Menard - Enpl oyee Relations Officer, CNR, Mntrea
D. L. Cormer - B & B Master, CNR, Quebec
G A Anctil - Instructor Trai ning Centre, CNR, Charny
D. L' Ecuyer - B & B Foreman, CNR, Senneterre
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And on behal f of the Brotherhood:

P. A Legros - System Federati on General Chairman, BMWE
atawa

Rol and Roy - General Chairman, BMAE, Riviere-du-Loup

R. Y. Gaudreau - Vice-President, BWE, Otawa

L. M D Massino - Federation General Chairnman, BW\E, Nbntrea

M Morin -Gievor

G. Schnei der Syst em Federati on General Chairnman, Observer

BMAE, W nni peg
Federati on General Chairnman, BMAE, Qbserver
BMAE, W nni peg

T. J. Jasson

AVWARD OF THE ARBI TRATOR

For approximtely ten years the grievor, because of his disability,
performed the duties of a carpenter on a restricted basis. He is
precluded fromclinbing |adders, fromlifting heavy objects and from
wal ki ng I ong di stances. The work he performed was confined "to
ground |l evel work only". There is no dispute that these restrictions
were warranted because of the grievor's handi cap

What precipitated this dispute was the grievor's own conpl ai nt that
he could not carry out the work assignnent that were given him
This pronpted his Supervisor to direct that the grievor undergo a
nmedi cal exam nation. The nedical evidence confirned the continued
prudence of restricting the types of carpentry duties the grievor
shoul d di scharge. |Indeed, the sense | drew fromthe materials
presented in the parties' briefs was that the grievor had not
confined hinmself to the restricted assignnents prescribed by the
conmpany's doctor but had undertaken regul ar carpentry duties. And,
i ndeed, the grievor had good reason for conplaining of difficulty in
hi s di schargi ng these carpentry duties.

The conpany was prepared to maintain the grievor's services as a
carpenter on a restricted basis so long as there were "light" duties
available for himto perform But for the various reasons outlined
in the conpany's brief insufficient work was avail able to warrant
retaining the grievor's enploy as a carpenter in a restricted
capacity and on a regular basis. Nor could the conpany risk injury



to the grievor or his colleagues in his perform ng the regular duties
of a carpenter. Accordingly, | amsatisfied that the grievor
presently holds the status of a redudant enployee. |In short, he has
not established a case that the conpany has inproperly denied himhis
position as a carpenter. As a result his grievance is rejected.

DAVI D H. KATES,
ARBI TRATOR.



