CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1356
Heard at Montreal Wednesday, May 15, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

DI SPUTE:

Claimby M. R Marciniwfor |oss of wages as a result of not being
awarded the position of Group 1 Machi ne Qperator.

BROTHERHOOD' S STATEMENT OF | SSUE:

The Union contends that Job #53 Lakehead Area, Bulletin 03/84, dated
March 13, 1984, was not awarded pursuant to the relative provisions
of the Collective Agreenment. The senior qualified applicant M. R
Mar ci ni w, was not awarded the position.

The Conpany contends that the dispute is not arbitrable.

FOR THE BROTHERHOOD:

(SGD.) G SCHNEI DER

Syst em Feder ati on General Chairman

West ern Li nes

There appeared on behalf of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbntreal

J. Russell - Labour Relations O ficer, CNR, Mbntreal

M Menard - Enpl oyee Relations Oficer, CNR Mbontreal

B. Burnell - Supervisor Mintenance of Way, CNR, Sioux
Lookout

And on behal f of the Brotherhood:

G Schnei der - System Federati on General Chairman, BMAE,

W nni peg
T. J. Jasson - Federation General Chairnman, BWE , W nni peg
R Y. Gaudreau - Vice-President, BMWE, Otawa

AWARD OF THE ARBI TRATOR

I nnumer abl e CROA precedents have enphasi zed the principle that the
onus rest with the trade union to prove that conpliance with the tine



limts for the presentation and progression of a grievance through
the grievance procedure have been met. Moreover, failure to satisfy
that onus | eaves the Arbitrator with no discretion in providing
relief. This notion was not chall enged by the trade union. The
collective agreenent is plain, definitive and mandatory with respect
to conpli ance.

Accordingly, the trade union argued that it had presented the
grievor's grievance at the Step Il level of the grievance procedure
in the ordinary course of the mail on May 30, 1984. A copy of the
said grievance dispatched on the very same day through the mails was
received by a trade union representative on June 1, 1984. Therefore
it is argued that the conmpany representative nmust have received the
origznal document on June 1, 1984 as well

The conpany denied it received any docunent dated May 30, 1984, at
any relevant tinme. As a result, the conpany argued that the

gri evance was not processed in a manner contenplated by the nmandatory
time limt contained in the collective agreement. Accordingly, it is
submtted that | have no choice but to deemthat the grievance has
been "settl ed".

G ven that the onus of proof rests with the trade union to establish
conpliance with the tine limts, | have no alternative but to
determ ne that the grievor's grievance is not arbitrable. It sinply
does not follow that because the trade union representative received
a copy of the grievance docunent on June 1, 1984, that the conpany
representative nust have received it as well. The trade union's
responsibility is to ensure that its intention to advance the

gri evance are comruni cated in accordance with the prescribed tine
limts. And, if the trade union elects to choose the mails as its
node of conmmuni cation there are nmeans available to it to secure proof
of service. The trade union sinply acts at its peril inits refusa
to take advantage of such services offered by Canada Post.

For the foregoing reasons the grievance is dismn ssed.

DAVI D H. KATES,
ARBI TRATOR



