CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1357
Heard at Montreal Wednesday, May 15, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:
Di smi ssal of Flagging Foreman Wesley Martinuik effective 28 May 1984,
JO NT STATEMENT OF | SSUE:

M. Martinuik first entered the Conpany's service as a Tenporary
Stores Attendant on 30 January 1978. He worked in various
classifications in the Conpany's Express Departnent and was

di scharged for the accumrul ati on of denerits in excess of 60 effective
13 January 1983.

M. Martinuik was rehired on 7 May 1984 as a Fl aggi ng Foreman. It
was | ater discovered that M. Martinuik had previous service with the
Conpany.

A review of the unsigned Application for Enploynent Formreveal ed
that there was an "x" in the square which indicates that the
applicant had never worked for the Conpany before.

Ef fective 28 May 1984 the Conpany advi sed the grievor that it
consi dered himundesirable for its service and he was therefore
di sni ssed.

The Union contends that the grievor did not mark the "x" on the
Application for Enploynent Form and that there was no cause for the
Conpany to dismss M. Martinuik.

The Conpany denies the Union's contention.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) G SCHNEI DER (SGD.) J. R G LMAN
Syst em Feder ati on Gener al FOR:  Assi stant

Chai r man Vi ce- Presi dent

Labour Rel ati ons

There appeared on behal f of the Conpany:
T. D. Ferens - Manager Labour Rel ations, CNR, Montr eal
J. Russell - Labour Relations O ficer, CNR, Mntreal
M Menard - Enpl oyee Relations O ficer, CNR, Montreal



And on behal f of the Brotherhood:

G Schnei der - System Federation General Chairmn, BMAE
W nni peg
T. J. Jasson - Federation General Chairman, BMAE, W nni peg
R Y. Gaudreau - Vice-President, BME, Otawa
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AWARD OF THE ARBI TRATOR

The grievor, Flagging Foreman Wesley Martinui k, was term nated during
hi s probationary period for falsification of his application for
enpl oyment form

The evidence indicated that effective January 13, 1983, the grievor
had been term nated from CN Express for his having accunul ated 60
denerit marks.

On May 7, 1984, the grievor was hired to the Flagging Foreman's
position by CN Rail. The grievor did not sign his name on his
application for enploynent form He also |eft blank "The Enpl oynent
Hi story" portion of the application. That is to say, the grievor did
not insert in the appropriate columm his enploynent history with CN
Express or "The reasons for |eaving”. Mreover, an "x" appeared to
have been inserted in the "no" box in answer to the question, "have
you worked for CN before". The grievor denied that he had placed the
"X" in the box as shown on the application form

The trade union insisted that the grievor did not fill in the

Enmpl oyment Hi story col unm because he had advised the attending Clerk
that he had previously worked for the conpany. The Clerk apparently
is alleged to have advised the grievor that it was unnecessary for
himto conplete (or sign) the application for enployment form The
grievor is said to have furnished the Clerk with his previous

enpl oyment nunber with a view to her retrieving his previous
application for enploynent form

It is inportant to note that a warning is contained on the
application for enpl oynent form advising applicants for enpl oynent
that dism ssal mght result after hire "for false and m sl eadi ng
statements or inportant om ssions".

At no tine prior to the grievor's date of hire did he disclose his
previ ous enpl oynent history with the conpany or that the reason for
his | eaving was due to his term nation for cause. The grievor's
overall scheme was clearly to deceive the conpany and, nore
particularly the Clerk who attended upon himwhile he filled out the
application for enmploynent form into hiring himw thout disclosure
of his previous enploynent history. The application for enploynent
formanticipates three situations that might well result in an

enpl oyee's termnation after hire for reasons relating to
deficiencies in information on the application for enploynent form



They are false and/or m sl eading statements and i nmportant om ssions.
The grievor, it mght arguably be said, offended each of those
prohi bi ti ons.

But in nost part his efforts to conceal his past enpl oynent history
pertai ned predominantly to his making "inportant om ssions" inclusive
of his failure to sign the application form |If | were conpelled to
make a finding (which | amnot) |I would npost |ikely also conclude
that the grievor misled the conmpany by his insertion of an "x" in the
box indicating that he had no previous enployment history with CN

It suffices to say that the grievor's strategy was inproper and
thereby was net with an appropriate conpany response for his deceit.

The grievance is therefore rejected.

DAVI D H. KATES,
ARBI TRATOR



