CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1358

Heard at Montreal Thursday, May 16, 1985
Concer ni ng

CP EXPRESS AND TRANSPORT
and
BROTHERHOOD OF RAI LWAY, AI RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
DI SPUTE:

The assessing of five denerits to enployee Charles Lacombe, Quebec
City, Quebec.

JO NT STATEMENT OF | SSUE:

Decenber 7, 1983, enployee Charl es Laconbe was assessed five denerits
for insufficient precaution resulting in a personal injury.

The Brotherhood grieved the assessing of punishment for persona
injury and requested the demerits be expunged from his record.

The Conpany rejected the union's request.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) J. J. BOYCE (SGD.) N. W FOSBERY
General Chairman, System Board #517 Di rector, Labour

Rel ati ons

There appeared on behalf of the Conpany:
N. W Fosbery - Director, Labour Relations, CPE&T, Toronto
And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Don MIls
G. Moore - Vice-General Chairman, BRAC, Mose Jaw

AWARD OF THE ARBI TRATOR

The grievor, M. Charles Laconbe, was assessed five denerit marks for
his all eged negligence in leaving the rolled rear door of his truck
at the half way position thereby causing himpersonal injury when
the wi nd bl ew the door down.

The report of the Personal Injury Cormittee (a three person body with
trade union representation) unani nously determ ned that the persona
acci dent was avoi dabl e and recomended the inmposition of five denerit
mar ks.



The Conpany obviously inplenented the Cormittee's recommendati on

The parties are agreed that the conpany did not conduct "a fair and
impartial investigation" prior to the inposition of discipline as is
mandatorily required under Article 8.1 of the collective agreenent.

Apparently the parties understanding is that they will abide by the
findings of a Vehicle Accident Comrittee's reconmendati ons where an
enpl oyee is involved in a vehicle accident. |In those situations, in
the event the conpany applies the Vehicle Accident Committee's
recommendation with respect to discipline;the trade union has agreed
to waive the exigencies of Article 8.1.
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The trade union insists that its understanding with the conpany did
not extend to personal accidents commtted by an enpl oyee during the
course of his shift. In those situations the trade union indicated
that the conpany is required to follow the regul ar procedure,
irrespective of the Personal Injury Conmittee's recommendations, in
the event discipline is assessed. There is no dispute in this case
that a trade union representative participated in the deliberations
of the Personal Injury Coxmittee and concurred in its
recomendati ons.

The principal issue is whether the conpany's assessment of five
denerit marks should be vitiated because it omitted to i nvoke an
i nvestigation under Article 8. 1.

It is inportant that | stress that no amendnent was nade to the
col l ective agreenent altering the mandatory | anguage of Article 8.1.
And, indeed, | am proscribed by the collective agreenent from meking
any such anmendnment. Accordingly, the only renedy available to the
conpany to prevent the trade union fromrelying upon the strict

| anguage of the collective agreenent is the doctrine of "prom ssory
estoppel . And in numerous instances the conmpany has provided
docunent ary evi dence where the trade union has participated in and
presunmabl y abi ded by the inplenented recommendati ons of the Vehicle
Accident Committee. Absent fromthe docunentary evidence is there
any precedent indicating like trade union approval to abide by the
results of the Personal Injury Committee.

Al t hough | cannot apply the estoppel principle in the circunstances
herei n because of an absence of a past practice that would indicate
the conpany was lulled into a false notion that the trade union woul d

not rely on Article 8.1. | amstill concerned about the trade
union's participation and i ndeed acqui escence in the deliberations of
the Personal Injury Conmittee. |In this regard, | am satisfied that

if the trade union intended to protest the conpetence of the Persona
Injury Committee to deternmine the propriety of the grievor's actions
and the recomrendati ons that mght flow fromits findings then surely
its representative should have protested. |nstead that
representative participated in the Cormittee's deliberations and
concurred in its findings. 1In short, | amsatisfied that the trade



uni on waived its entitlenment to rely on the investigation procedure
provi ded under Article 8.1.

Al t hough I am not bound by the Conmittee's findings at arbitration
have had no evi dence adduced before ne to vary the concl usion that
the grievor's handling of the rolled back door of his truck was
negli gent and therefore his subsequent injury was avoi dabl e.

Having made this finding I amnot satisfied that any disciplinary
denerit marks shoul d have been assessed the grievor. The grievor
made a m stake, albeit it was preventable, and has suffered persona
injury as a consequence. | would have placed a witten reprimnd on
the grievor's file for the infraction

Accordingly, the enployer's penalty of five denerit marks is to be
expunged fromthe grrevor's record and replacedwith a witten
repri mand.

DAVI D H. KATES,
ARBI TRATOR



