CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1359
Heard at Montreal Thursday, May 16, 1985
Concer ni ng
CP EXPRESS AND TRANSPORT
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE
DI SPUTE:

The assessing of fifteen denerits to enployee R Dunont, Otawa,
Ontario, for incident of February 10, 1984.

BROTHERHOOD' S STATEMENT OF | SSUE

February 10, 1984, enployee R Dunont engaged in a verbal argunent

wi th Supervisor Kelly, due to enployee R Dunobnt having left his work
pl ace and objecting to his being sent hone due to a junior enployee
bei ng kept on duty.

The Brot herhood requested the fifteen denerits be expunged fromhis
record, maintaining the assessing of the penalty was not warranted
and that it was predicated by the altercation that took place at the
time of the incident.
The conpany refused the union's request.

FOR THE BROTHERHOOD!

(SGD.) J. CRABB

FOR: General Chairman, System Board

of Adjustnent No. 517.
There appeared on behal f of the Conpany:
N. W Fosbery - Director, Labour Relations, CPE&T, Toronto

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Don MIls
G. Moore - Vice-General Chairman, BRAC, Mose Jaw

AWARD OF THE ARBI TRATOR

The grievor was assessed 15 demerit marks for his insubordinate
action in failing to follow the order of his Supervisor, In this
regard the grievor allegedly violated Conpany Rule 11 (d) and 11 (e)
which read as foll ows:



"11. The following Rules! if violated, wll
be sufficient cause for drsm ssal

d) Failure to obey instructions of authorized
per sonnel
e) Del i berate di sobedi ence or orders of

aut hori zed personnel ."

There is no dispute that what precipated the grievance was the
grievor's unauthorized absence fromthe work place. When the
grievor's Supervisor, M. Kelly, was informed of the grievor's

m sconduct he advised himthat he was finished for the day "and
instructed himto punch out". When the grievor did not proceed to
punch out with the required dispatch, M. Kelly took the grievor's
time card to punch out on his behalf. M. Dunont then insisted he
could punch out his own tine card and seized the card from

Kelly's possession. 1In so doing he struck M. Kelly accidently. An
altercation then ensued which the enployer advises played no part in
the conpany's decision to discipline.

The conpany argued that the grievor's refusal to punch out as
directed by M. Kelly was an insubordinate act conmitted in violation
of the conpany's rules as set out in this decision . The conpany
suggests, in the absence of any exceptional circunmstance, "the obey
now, grieve later rule" ought to have applied. 1In other words, if
the grievor held a legitimte objection to his being suspended for
the bal ance of his shift the grievance procedure was available to him
to advance that objection.

On the principal issue as to whether the grievor di sobeyed M.
Kelly's order to punch out it may serve a useful purpose to refer
directly to transcript of the grievor's investigation:

"Q Did Supervisor Kelly then instruct you
to punch out and that you were finished
for the day?

A.  Yes.
At this time did you follow his instructions?

No, because there were people with |ess
seniority working there and felt it wasn't
fair."

On the face of the record there is a clear adm ssion of enpl oyee

i nsubordi nation to the clear instruction of his Supervisor. And, it
is my opinion that the grievor's reluctance to follow M. Kelly's
instruction with the anticipated dispatch resulted in the unfortunate
altercation that ensued. O, froma different perspective, the



grievor was clearly the author of his own msfortune.

Because it is my conclusion that the grievor conmtted an

i nsubordinate act in failing to follow the clear instruction of his
Supervisor and in circunstances that permtted no exception to the
"obey now, grieve later"” rule, | do not hold | amwarranted in

i ntrudi ng upon the 15 denerit mark penalty that was assessed.

Accordingly the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



