CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1362
Heard at Montreal, Thursday, May 16, 1985
Concer ni ng
CP Express And Transport
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE

DI SPUTE:

Concerns the application of the letter of understanding on the
establ i shing of Maintenance of Basic Rates for M| eage rated
vehi cl emen - warehouse - vehicle tractor - trailer conposite; and

Concerns the application of Article 17.4 of the Collective Agreenent
when a grievance based on a claimfor unpaid MB.R daily rate of
wages is not progressed at Step one and Step two due to when the
appropriate officer of the Conpany fails to render a decision with
respect to such claimfor such unpaid daily MB.R of pay within the
prescribed tine limts, the claimw |l be paid.

BROTHERHOOD' S STATEM?NT OF | SSUE

The Conpany's position is that such clains are not in line with
Articles 3.7 and 3.8 of the Job Security Agreenent and therefore fai
in accordance with Articles 17.3 and 17.4 of our Agreement.

The Union's position is that W Jensen was permanently enployed in CP
Transport as a tractor-trailer - as required highway qualified

nm | eage rated vehicleman prior to the Article 8 Notice of

Organi zati onal Change and who shoul d have continued to be paid at the
rate applicable to the position he permanently held at the tine of
the change and i nasmuch as he worked dozens of days as a m | eage
rated vehicl eman his Miintenance of Basic Rate should have been
established through the letter of understandi ng dated March 15, 1977,
Page 89 of our Collective Wirking Agreenment as worked out through
letter of January 31, 1984, fromM. J. P. Myhre, first three

par agr aphs.

The Union request this claimfor MB. R wages which had previously
been worked out and accepted by Conpany Officers be paid to W
Jensen.

FOR THE BROTHERHOOD!

(SGDh.) J. J. BOYCE
General Chairman, System Board



of Adjustnent No. 517

There appeared on behalf of the Conpany:

N. W Fosbery - Director, Labour Relations, CPE&T, Toronto
And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Don MIls
G. Moore - Vi ce- General Chai rman, BRAC, Mose Jaw

AVWARD OF THE ARBI TRATOR

The dispute in each of these cases (#1361 to #1364, #1366, and #1368
to #1371) raises the question as to whether the trade uni on was
obliged to refer the grievance disputes to the Admi nistrative
Committee provided under Article 3.8 of the Job Security Agreenent.
At issue is whether CROA has the jurisdictional conpetence to dea
with disputes that are nore appropriate to an alternative and agreed
to grievance and arbitration procedure. 1In this regard Articles 3.7
and 3.8 of the Job Security Agreenment reads as foll ows:

"Grievance Procedure and Final Disposition of Disputes

3.7 Should any dispute arise respecting the neaning,
interpretation, application, admnistration or

all eged violation of this Apreenment, such dispute
shal | be progressed in accordance with the provisions
of the applicable collective agreenent comrenci ng at
the authorized "designated officer” |evel.

3.8 Failing settlement of such dispute at the fina

step of the grievance procedure, should either party

el ect to progress the dispute it shall do so by
referring it to the Adm nistrative Committee, EXCEPT
that if the dispute is one involving the question of
whet her or not a change is a technol ogical, operationa
or organi zational one as contenplated under Article 8.1
of this Agreenent, then such dispute shall be progressed
to arbitration under the provisions of the applicable
col l ective agreenent."

There is no dispute by the parties that each of the grievances
pertain to enpl oyees who have elected to exercise rights (inclusive
of displacenment privileges) under the Job Security Agreenment as a
result of the conpany putting into effect technol ogical, operationa
and organi zati onal changes that are contenplated by Article 8.1 of
the Job Security Agreenment. It is also agreed that to all intents
and purposes the Miintenance of Basic Rates (MBR s) have been
resolved with respect to those enpl oyees who have been adversely

af fected by these changes.

The cl ear objective of Articles 3.7 and 3.8 of the Job Security
Agreenment is to facilitate the resolution of any dispute with respect
to the application of the Job Security Agreenment through the efforts
of the parties' representatives on the Adm nistrative Comrttee.



Mor eover, the only matter reserved for CROA to resolve with respect
to any di spute under the Job Security Agreenent is the question of
whet her "a technol ogi cal, organizational or operational change" took
place. In all other respects the trade union is required to defer
its grievances to the Administrative Conmittee.

The trade union insists, however, that the grievance di sputes that
have been referred to CROA do not involve the application,
interpretation and alleged violation of provisions of the Job
Security Agreenent. Rather, it is argued that these disputes relate
solely to the application, interpretation and all eged violation of
what was referred to as "the working agreenent”. Since CROA is the
sol e adj udicative body seized with the jurisdiction to deal with
grievances relating to "the working agreenent” it was urged that | am
properly seized of those grievances. Accordingly, in order to
deternine the appropriate and governing grievance and arbitra
procedure for these grievances it is necessary that a brief analysis
be made of the nature of the disputes that have been referred. For
conveni ence sake the trade union has grouped these grievances into
three categories. | shall deal with each category as follows:

(i) CROA Cases #1361, #1363, #1364, #1370, #1371

The dispute in these cases is whether the grievors have exercised
seniority with respect to their displacenent into the highest- rated
position in which seniority and qualification entitle.

The enpl oyer asserted that the grievors have not satisfied the

exi gencies of Article 8.9 of the Job Security Agreenent and has
reduced the incunbency rates paid these enpl oyees accordingly. The
trade union contests the allegation that the grievors have not
conplied with the provisions of Article 8.9 in selecting the
appropriate highest-rated position.

W thout referring directly to Article 8.9 of the Job Security
Agreenent this group of grievances fall squarely within the

exi gencies of Articles 3.7 and 3.8 requiring the invocation of the
Admi nistrative Comrittee. Surely, the parties intended that the
Admi ni strative Committee should attenpt to resolve disputes relating
to whet her the conpany has properly concluded that the grievors have
or have not conplied with the requirenments of Article 8.9 of the Job
Security Agreement. O, nore particularly, that issue relates to
whet her the conpany had proper cause to reduce the incunbency rates
with respect to those enpl oyees.

These disputes clearly involve the application, interpretation and
all eged violation of Article 8.9 of the Job Security Agreenent and
are therefore not properly before CROA. It is ny viewthat the trade
uni on must give deference to the Admi nistrative Committee.

(ii) CROA Cases #1362, #1368 and #1369

These di sputes pertain to whether the enployer applied the inproper
rates of pay pursuant to a letter of understanding for conposite
duties performed by the grievors in doing both city and hi ghway
driving. The enployer argued that the lower city rate of pay should
apply with respect to the work perfornmed. The trade union insisted



that a ten pay period averaging rate should apply as contenpl ated by
the letter of understanding referred to at the back of the working
agreenent.

The letter of understanding reads as foll ows:

"The matter of establishing incunbency rates for
hi ghway vehicl enen who are nileage-rated in
Western Canada. Until such time as negotiations
re-commence, the following will apply:

"The manner in which incunbency rates

will be established for nileage-rated
drivers under the provisions of Article VI
of the Job Security Agreenent is as foll ows:

The total ml|eage paid, plus Genera
Hol i days, plus work time for the ten pay
periods prior to the change divided by the
nunber of days for which paynent was
received to establish a daily rate of pay.
(NOTE: Two trips on one day, with |ayover
between trips, constitutes two days work)."
Dated March 15, 1977"

In resolving this issue it is inportant to strees that the incuntency
rates (i.e., MBR s) with respect to enpl oyees who have exercised
rights under the Job Security Agreenment have been resolved to the
parties' nutual satisfaction. This is not a dispute with respect to
the application or interpretation of the Job Security Agreenent

i nsofar as they deal with the propriety or the manner in which those
rates of pay were arrived at. As the trade union insisted those
rates of pay have been resol ved.

Accordingly, what is in issue, sinply put, is whether the grievors
have been properly paid in accordance with those rates. And, in ny
view, that is a question that squarely falls within the jurisdiction
of CROA in determ ning whether an appropriate rate of pay has been
pai d under "the applicable collective agreenment”. In other words,

t hese di sputes do not pertain to the determ nation of an appropriate
rate under the Job Security Agreenent but whether the deternmined rate
has been properly paid for work perforned.

As a result, | amsatisfied that this group of grievances is properly
arbitrabl e before CROA.

(iii) CROA #1366

This grievance pertains to whether the grievor was paid the
appropriate rate of pay for the April 20, 1984, holiday in accordance
with Article 33.21 of the working agreenment. |In that case the
conpany paid the grievor 290 miles pay at the rate prescribed by the
schedul es contained in the working agreenment. The trade union
insisted that the MBR rates determi ned pursuant to the Job Security
Agreenment shoul d have been applied to the 290 niles. |In other words,
the sole issue is the appropriate rate to be applied to the 290 niles
in determning the grievor's holiday pay.



Again, as in the previous group of cases, what is not in issue is the
application or the interpretation of the Job Security Agreenent

i nsofar as the MBR rates have been settled. What is in issue is the
appropriate rate of pay that should be applied for a paid holiday
pursuant to Article 33.21 of the working agreenent.

As a result it is my conclusion that this is a matter that is
appropriate for reference to CROA.

In sutmarv | am satisfied that those grievances grouped under
category (i) are not arbitrable at CROA but should be referred to the
Admi ni strative Committee under the Job Security Agreenment; and | am
al so satisfied that those grievances grouped under categories (ii)
and (iii) have been properly referred to CROA and are therefore
arbitrable.

Those grievances that are arbitrable will be schedul ed for hearing.

DAVI D H. KATES,
ARBI TRATOR

By letter dated March 4, 1986, this office was advised by both
parties to the dispute that Canadi an Railway O fice of Arbitration
Case #1362 was settled.

DAVI D H. KATES,
ARBI TRATOR



