CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1367
Heard at Montreal, Thursday, May 16, 1985
Concer ni ng
CP EXPRESS AND TRANSPORT
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE
DI SPUTE:

Concerns claimfor unpaid overtine wages for enployee G Witeside
due to his being required by a Conpany Oficer to attend an

i nvestigation in connection with reporting for work |ate and al |l eged
refusing to sign a Questions and Answers Statenment of May 9, 1984,
whi ch was conducted i nmedi ately foll owing conpletion of his regular
assi gned hours 00.01 midnight to 08.30 a.m, June 8, 1984, for
forty-five (45) minutes at the overtine rate.

BROTHERHOOD' S STATEMENT OF | SSUE

The Conpany's position is that enployees required to report for an
i nvestigation outside their regular hours of such assignhnment are not
pai d and the Conpany declines the Union's contention

The Union's position is that enployee G Witeside was directed by a
Conmpany Officer to report for an investigation outside and beyond the
hours i mredi ately followi ng his regular eight hour assignnent on date
of June 8, 1984, and is entitled to forty-five (45) mnutes at the
applicable overtinme rate which is the actual tine he reported for an
i nvestigation and remai ned under the direction and control of a
Conmpany O ficer which should attract the overtine prem umas outlined
in Articles 13.1, 13.4 and 13.9 of the Collective Wrking Agreenent.

That G Whiteside was under the control and direction of a Conpany
O ficer and that all such tine should be considered as being at work
and that he be paid for forty-five (45) minutes at the overtinme rate
for June 8, 1984.

FOR THE BROTHERHOOD:

(SGD.) J. J. BOYCE

General Chairman, System Board

of Adj ustnment #517

There appeared on behal f of the Conpany:

N. W Fosbery - Director, Labour Relations, CPE&T, Toronto



And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Don MIls
G. Mbore - Vice-General Chairmn, BRAC, Mose Jaw
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AWARD OF THE ARBI TRATOR

| have decided to consolidate both CROA Cases #1365 and #1367 in the
one deci sion because they nay be di sposed of for the same reasons.

In both cases the conmpany rendered its decision in October 1984,
declining the grievances at the final Ievel of the grievance
procedure (Step Il1l1). The trade union did not refer those grievances
to CROA until February 27, 1985. The conpany therefore chall enged
the arbitrability of the grievances for their being in excess of the
sixty (60) day tinme limt provided under Cl ause 7 of the CROA

Menor andum of Agreenent. Clause 7 reads as foll ows:

"Failing final disposition under said
procedure a request for Arbitration nay be
made but only in the manner and within the
period provided for that purpose in the
applicable collective agreenent in effect from
time to time or, if no such period is fixed in
the applicable collective agreenment in respect
to di sputes of the nature set forth in Section
(A) of Clause 4, within the period of 60 days
fromthe date the decision was rendered in the
| ast step of the Gievance Procedure."”

There is no question that the trade union -Failed to conply with that
sixty day tinme limt. Mreover, even assum ng that the trade union
advi sed the conpany of its intention to refer its grievances to CROA
within the sixtv day period (as required by Step IV of the grievance
procedure) this would not obviate the necessity of referring the
grievances to CROA in accordance with the requisite tine limt. CROA
Case #848 is a .precedent "on all fours" with the two situations
descri bed herein:

"Under the nmenmorandum establishing the Canadi an
Rai |l way O fice of Arbitration, however, a
request for arbitration is to be made, not
sinply by notice to the other party, but rather
by filing notice with the Ofice of Arbitration
(and with a copy to the other party). No
Notice of the sort contenplated by Clause 7 of
t he nmenorandum was filed within the tine limts.

The arbitrator's jurisdiction is "conditioned
al ways upon the submi ssion of the dispute to the
O fice of Arbitration in strict accordance with



the ternms" of the menpbrandum The instant
di spute was not in fact submitted in strict
accordance with those terns. The matter, therefore,

is not arbitrable and the grievance nmust accordingly
be di smi ssed. "

For like reasons | amconpelled to find that the two grievances are
not arbitrable.

DAVI D H. KATES,
ARBI TRATOR



