CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1376
Heard at Montreal, Tuesday, June 11, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

DI SPUTE:

Appeal of discipline of Internediate Clerk T. J. Steben of Montreal
Quebec.

JO NT STATEMENT OF | SSUE:

On July 6, 1984, Internediate Clerk T. J. Steben's hours of duty were
fromO0730 to 1530 hours. During this period, he was absent from his
work area on several occasions.

The Conpany held an investigation and subsequently assessed five
demerits to his record "for frequent unauthorized absences from your
work station on July 6, 1984".

The Brotherhood contends the discipline was applied in a

di scrim natory manner and that the Conpany coul d have prevented the
situation. The Conpany denies the Brotherhood' s contentions and has
declined to renove the discipline.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) TOM McGRATH (SG.) D. C. FRALEIGH
Nat i onal Vi ce-President Assi st ant Vi ce-President

Labour Rel ati ons.

There appeared on behal f of the Conpany:

W W WIson - Manager Labour Rel ations, CNR, Mbntrea

S. A MacDougal d - Labour Relations O ficer, CNR Mntrea

M Vail |l ancourt - Enpl oyee Relations O ficer, CNR, Montrea

J. J. Kelly - Seni or Manager - Interline & Conputer Rating,

CNR, Montrea

D. Sinclair - Supervisor - Revisions, CNR, Mbntrea

L. F. Caron - Enpl oyee Rel ations Assistant, CNR, Mbntrea
And on behal f of the Brotherhood:

G Thivierge - Regional Vice-President, CBRT&GW Montr eal

R Johnston - Local Chairman, CBRT&GW Montrea

AVWARD OF THE ARBI TRATOR



On the facts adduced M. Steben was absent fromwork on severa
occasi ons during the course of a single shift without the authority
of his Supervisor. |In total he was away fromhis work station for 2
hours and 41 minutes on July 6, 1984.
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The grievor had been warned previously to secure the perm ssion of
hi s Supervi sor should he require for legitimte reason to | eave the
werk place. The trade union does not suggest the grievor held such
legitimate reason in the particular circunstances of this case.

I ndeed, there is no suggestion that the trade union challenges the
all egation that the grievor did not attenpt to secure the perni ssion
of his Supervisor to absent hinself.

What the trade union objects to is the close scrutiny the grievor was
subjected to by his enployer in order to establish the grievor's

m sconduct. VWhile | might agree in the normal course of a work shift
an isolated 3 m nute absence from an enpl oyee's work station is per
se legitimate, the evidence indicated that both in frequency and
duration the grievor's absences on July 6, 1984 were unusual and
extraordinary. | sinply cannot fault an enpl oyer, when it suspects
wrongdoing cormmitted by its enployees, of being certain of its
position before charges and accusati ons of m sconduct are mnade.

Because the grievor's unauthorized absences fromhis work station was
a known problem | cannot attribute any male fides on the enployer's
part in its exercising care in making certain that its allegations
can be proved before invoking the disciplinary process. Sinply put,
there is no evidence of entrapment initiated by the enployer to
entice the grievor into comitting msconduct. For that reason

have not been satisfied that the grievor was treated discrimnatori

or has otherw se been singled out for inproper treatnent.

The assessment of 5 denerit marks is sustained and the grievance is
accordingly dism ssed.

DAVI D H. KATES,
ARBI TRATOR



