CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1381

Heard at Montreal, Wednesday, June 12, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVMPANY
(CN Rai |l Division)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

Appeal of the discipline assessed the record of Foreman Wel der G
Ernst, 30 July 1984.

JO NT STATEMENT OF | SSUE

On 25 April 1984 M. Ernst was advised in witing not to abuse the
Wor k Bl ock Monitor by adding his personal comments. The grievor
was al so addi ng his personal conments on his Wekly Wrk Reports
during the sane period.

Following this directive, M. Ernst stopped adding his coments to
the Work Bl ock Monitor but continued adding themto his Wekly Work
Reports.

The grievor received a second witten warning dated 8 May 1984

advi sing himnot to add his personal comrents to his Wekly Work
Reports. M. Ernst ignored the witten instructions and he was again
issued a witten warning on 23 May 1984 advising himto refrain from
addi ng his personal coments to the Weekly Wrk Reports.

Foll owi ng an investigation, M. Ernst was assessed 15 demerit marks
for failure to follow a direct order on two separate occasions, My 8
and May 23, 1984.

The Brot herhood contends that the discipline was unwarranted.

The Conpany has deni ed the Brotherhood' s contention

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) PAUL A LEGROS (SG.) D. C. FRALEIGH
Syst em Feder ati on Gener al Assi stant Vi ce-President,
Chai r man Labour Rel ati ons.

There appeared on behal f of the Conpany:

J. Russell - Labour Relations O ficer, CNR Mntrea
T. D. Ferens - Manager Labour Rel ations, CNR, Mbntrea
D. J. Bloonfield - Welding Supervisor, CNR, London

R. R Hannah - Wel ding Supervisor, CNR, Toronto

And on behal f of the Brotherhood:



W Mont gonery - General Chairman, BMAE, Belleville

P. A. Legros - System Federati on General Chairman, BME
Ot awa
R Y. Gaudreau - Vice-President, BMWE, Otawa
G Ernst - Grievor, Kingston
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AVWARD OF THE ARBI TRATOR

The grievor, Gang Foreman G Ernst, was assessed 15 denerit marks for
his i nsubordinate actions in failing to follow his enployer's
directives to cease naki ng personal comments about his supervisors on
his Weekly Wrk Reports. O, from another perspective, the grievor

al  egedl y di sobeyed nanagement's directive to confine his remarks to
work related matters in those reports. The evidence disclosed that
the grievor was given the benefit of nunerous verbal and witten
war ni ngs prior to the enployer's decision to assess him 15 denerit
mar ks.

In order to appreciate the dispute in this case it is necessary that
the facts be placed in their appropriate context. The grievor is
enpl oyed as a Gang Foreman and as a part of his functions he is
required to fill out Weekly Work Reports. On the forns provided for
this purpose is a space inviting the foreman's personal remarks
relating to the work process. The trade union does not dispute the
notion that work related matters, such as problens in productivity,
are intended to be expressed so that nmanagenent nmy be alerted to any
difficult and thereafter conduct itself accordingly.

At the relevant time the grievor, M. Ernst, appeared to be

encountering difficulties with his superiors. It is of no rel evance
for present purposes as to whether or not these problens had a
legitimate basis. It suffices to say that the grievor perceived that

there was a systematic strategy on the part of his supervisors to
underm ne his position and to discredit his effectiveness. As a
result the grievor accused his supervisors of harassing him and
expressed his concerns in | anguage contained in his Wekly Work
Reports that can only be characterized as vituperative.

Management concl uded that the grievor was using the Wekly Work
Reports for purposes that they were not designed to serve.
Accordingly M. Ernst was asked to cease mmki ng personal attacks and
accusations agai nst individual supervisors in those Reports.

Mor eover, he was directed to restrict his remarks to work rel ated
matters. When M. Ernst persisted in the flouting of the enployer's
written directives of May 8 and May 23, 1984, he was assessed 15
denerit marks for his alleged insubordination.

The principal issue that nmust be resolved in this case is whether the
grievor was acting in an insubordi nate manner when he persisted in
criticizing his superiors after he was asked to cease such activity.
It is inportant to enphasize that | have no hesitation in finding



that should the grievor have observed his supervisors abusing an UCOR
Rul e or conmitting an infraction such as consum ng al cohol during the
course of a shift, he would be properly reporting a legitimte

wor k-rel at ed concern to managenent in the Wekly Work Report.

But this was not the grievor's objective. M. Ernst's own adm ssion
i ndicated that he was engaged in a personality conflict with his
supervi sors. He thereby exploited the discretion he was given by
managenment to nmeke work related remarks in the Weekly Wrk Report in
order to do battle with his supervisors. |In other words, the

enpl oyer perceived that the grievor was abusing that particul ar
function in order to advance his own interests. As a result there
is no doubt in my mnd that the grievor was inpairing the

ef fectiveness of the Weekly Work Report as well as his own ability as
a Gang Foreman. Managenent clearly could not differentiate between
those remarks that expressed a |legitimte conplaint that was work
related froma conplaint, irrespective of nerit, that was not

rel evant to the purpose designed by the Weekly Work Report. As a
result he was asked to cease his personal attacks and conpl aints
agai nst his supervisors that related to his own conflict with them

The grievor refused to appreciate the consequences of his actions and
persisted in the very activity he had been directed to stop. He

t hereby forced managenent's hand in its resorting to nore severe

di sci pline to enphasi ze the seriousness of his m sconduct.

In the last analysis, the grievor should have sought a nore effective
way to voice to management his concerns about the alleged harassnent
he had been subjected to. A great deal of discussion was taken up at
the hearing as to whether the grievor could have grieved his alleged
"unfair treatnment" at the hands of his supervisors pursuant to the
gri evance procedure. He thereby woul d have adhered to "the obey now

grieve later" rule. |In ny view, whether or not such recourse was
avail abl e to hi munder the grievance procedure represents a "red
herring”". The grievor at all material tinmes was represented by a

trade union. He clearly should have taken his conplaint about his
supervisors to the trade union and asked for their assistance in
resolving his difficulty with the appropriate nmanagenent personnel
Recourse to the nedi um of the Weekly Work Report to express his

di ssatisfaction was sinply not an appropriate nmanner in dealing with
his real conplaint. Irrespective of whether or not that conplaint
could be nade the subject natter of a grievance, his trade union is
couched with the responsibility of serving his best interests in
forwardi ng an enpl oyees' work-rel ated problens to managenent for
solution. The formal grievance procedure represents only one nethod
of resolving such conplaints. |In other words, other nmeans are
available to the trade union, other than the grievance process, to
resolve an enployee's legitimte conplaints. And, in many respects
i nformal recourse to managenment deters conplaints from escal ating
into grievances that are processed under the collective agreenent.

In the last analysis, the grievor did not obey a reasonable directive
of the conpany to confine his remarks on the Wekly Wrk Reports to
work related issues. It is ny view that he was clearly insubordinate
in failing to follow that directive. Mreover, in exploiting the



Weekly Work Reports for a purpose other than for which it was
designed the grievor inpaired his own effectiveness as a Gang
For eman.

Accordingly, | amnot inclined to vary the penalty that was inposed

for the grievor's nmi sconduct. The grievance therefore is dism ssed.

DAVI D H. KATES,
ARBI TRATOR



