CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1384
Heard at Montreal, Tuesday, July 9, 1985
Concer ni ng

CANADI AN PACI FIC LIM TED (CP Rai l)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. G E. Smth, Track Miintenance Forenman, was debited with 35
denmerits for violation of Rule 170, General Rules for Forenen,
Mai nt enance of Way Rules and Instructions, WIcox, Saskatchewan,
April 9, 1984.

JO NT STATEMENT OF | SSUE:
The Union contends that M. G E. Snmith did not violate Rule 170,
Mai nt enance of WAy Rul es and Regul ati ons and request the discipline

be renoved fromhis record.

The Conpany declines the Union's request.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. TH ESSEN (SGD.) D. A LYPKA
Syst em Federati on FOR: General Manager,
General Chairman Operation &

Mai nt enance

There appeared on behalf of the Conpany:

J. D. Chanpion - Supervisor, Labour Relations, CPR, W nnipeg
R. E. Noseworthy - Asst. Supervisor, Labour Relations, CPR,

W nni peg
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
O tawa

R Y. Gaudreau - Vice-President, BWE, Otawa

L. M Di Massinp - Federation General Chairman, BMAE, Montreal

E. J. Smth - General Chairman, BMAE, London

AWARD OF THE ARB?TRATOR

Rul e 170 of the Miintenance of Way Rul es and Regul ati ons provides in
part:



"Foremen are in charge of and responsible
for the number of nen authorized, and nust
see that the nmen understand and properly
performtheir duties.”

The conpany often engages in "spot" checks of their maintenance crews
to ensure that the duties assigned themare performed. In the nopst
part crews renmain unsupervi sed during the performance of a days work.
As a result the conmpany relies on its forenen to nmake certain that a
days work is done for the nonies earned by the crew nmenbers under
their supervi sion.
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During the course of a "spot" check it was deternmi ned that Track

Mai nt enance Foreman G E. Smith and three menbers of his crew were
not working or otherw se engaged in the duties of their position for
approxi mately one hour and fifty mnutes. The nenbers of the crew
were assessed 25 denerit marks for their violation of Rule S,

Mai nt enance of WAy Rules and Instructions. They did not elect to
chal l enge the propriety of the discipline that was inposed. Rule S
provi des:

"Enpl oyees nust not, without pernission,

absent thenselves fromduty during prescribed
hours, exchange duties with others, or

engage substitutes.”

The grievor was not disciplined for a violation of Rule S Rather
his m sconduct pertained to the breach of his duty as a Track

Mai nt enance Forenman in ensuring that the crew nmenbers under his
supervi sion "properly performed their duties".

In language that is easily conprehensible to everyone concerned, a
work crew s "goofing off" in sitting in a bunkhouse is not ensuring
that those enpl oyees are properly performng their duties. |ndeed,
whet her the anpunt of tine spent in an unproductive endeavour is 30
m nutes as alleged by the trade union or 110 minutes as all eged by
the conpany, the grievor's principal duties as a Track Mii ntenance
For man is to protect the enpl oyer frombeing cheated. As the sole
managenent representative at the work site the grievor was entrusted
with the duty of making sure that his crew performed the duties for
whi ch they were being paid. In onmitting to ensure this, the grievor
was properly disciplined for his m sconduct.

Accordingly, for breach of his supervisory duties | amsatisfied the
grievor deserved a nore severe penalty than assessed the nenbers of
his crew for failing to take measures to prevent their delinquency.

As a result, the assessnent of 35 denerit marks was warranted and the
grievance is dismssed.



DAVI D H. KATES
ARBI TRATOR.



