CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1389
Heard at Montreal, Wednesday, July 10, 1985

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Cl ai m of Track Mai ntenance Foreman A. Borden for eight hours' genera
hol i day pay for 2 July 1984.

JO NT STATEMENT OF | SSUE:
M. Borden was notified by the Roadmaster to patrol his territory on
2 July 1984, a general holiday. The grievor did not show up for work

on the day in question.

The Brotherhood contends M. Borden is entitled to eight hours'
general holiday pay under Article 10 of Collective Agreenent 10.1.

The Conpany deni es the Brotherhood' s contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) G SCHNEI DER (SGD.) D. C. FRALEIGH
Syst em Feder ati on Gener al Assi stant Vi ce-President
Chai r man Labour Rel ations.

There appeared on behalf of the Conpany:

J. Russell - Labour Relations Oficer, CNR Montreal
T. D. Ferens - Manager Labour Rel ations, CNR, Mbontreal
S. WIllians - Labour Relations Oficer, CNR W nnipeg

And on behal f of the Brotherhood:

G. Schnei der - System Federati on General Chairman, BMAE,
W nni peg
R. Y. Gaudreau - Vice-President, BMAE, Otawa
T. J. Jasson - Federation General Chairmn, BMAE , W nni peg.

AWARD OF THE ARBI TRATOR

This is a claimby Track M ntenance Forenman A. Borden for 8 hours
general holiday pay for the July 2, 1984 holiday, pursuant to Article
10.2 of Agreenent 10.1. The enployer declined the grievor's request
because he had not satisfied the prerequisites for the holiday

prem um as required under Article 10.4 (Db):



“In order to qualify for pay for any one the
t he hol i days specified in Article 10.2, an
enpl oyee:

(b) nust be available for duty on such
holiday if it occurs on one of his work days
excl udi ng vacati on days.

It is clear that the grievor was not available for work on the July
2, 1984 Ceneral Holiday. Nevertheless, the conpany agreed that
practice has existed that would enable the grievor to be paid the
holiday premiumif he could arrange for an appropriately trained
substitute to take his place. 1In this regard, the grievor relied
upon Article 2.12 of the company's Miintenance of Way Rul es:

"They are responsible for such patrols or

i nspections as instructed by their supervisors

or defined in the duties of their position.

If they are unable to nmake the required

i nspection they nust assign a reliable,

conpet ent enpl oyee to performthis duty for them
and advi se their supervisor ixnediately."

The conpany submitted that no appropriate arrangenent was made by the
grievor to enable a conpetent enployee to performhis duties on the
general holiday. Indeed, the conpany's position was that when the
gri evor advised that he was not prepared to report for

wor k, supervisory staff had to arrange for a replacenent.

The trade union insisted that a replacenent was arranged fromthe
adj acent territory but that arrangenment was vetoed by the conpany.
In this sense, the trade union argued that the grievor satisfied his
obligations and notionally should be paid for the General Holiday as
any ot her enpl oyee who was not required to work

This case, unfortunately, nust be decided on the credibility of the
grievor's assertion that he had arranged for an appropriate

repl acenent on the General Holiday. And, in this regard, nowhere in
the trade union's brief is the identity of the replacenent indicated.
Nor is it shown that that enpl oyee was conpetent and eligible to
repl ace the grievor in the performance of the required duties.

Mor eover, the charge that the conpany upset the arrangenent is not
detailed. 1In short, there is no material adduced in evidence that
established the grievor's claimfor exenption fromthe qualification
that he nust be available for duty in order to receive the holiday
pay prem um

Based on the onus of proof and the credibility of the grievor's
unsubstantiated claimthat a replacenent was arranged, | am conpelled
to conclude that the grievor failed to qualify for the July 2, 1984
hol i day prem um



The grievance is therefore denied.

DAVI D H. KATES,
ARBI TRATOR.



