CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1391

Heard at Montreal, Wednesday, July 10, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

Appeal of discipline assessed Machine Operator W Smith 18 July 1984.
JO NT STATEMENT OF | SSUE:

The Conpany assessed the record of Machine Operator W Smith with an
amount of ten (10) denerit marks for being absent without |eave on 17

and 18 July 1984.

The Uni on contends the grievor was authorized to be absent on the
days in question.

The Conpany di sagrees with the Union's contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) G SCHNEI DER (SGD.) J. R G LMAN
Syst em Feder ati on Gener al FOR:  Assi stant

Chai r man Vi ce- Presi dent

Labour Rel ati ons

There appeared on behalf of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbontreal
J. Russell, - Labour relations Oficer, CNR Montreal
S. Wllians - Labour Relations Oficer, CNR W nnipeg

And on behal f of the Brotherhood:

G. Schnei der - System Federati on General Chairman, BMAE,
W nni peg
R Y. Gaudreau - Vice-President, BMAE, Otawa
T. J. Jasson - Federation General Chairmn, BMAE, W nni peg

AWARD OF THE ARBI TRATOR

In this case the grievor, Machine Operator W Smith was assessed ten
(10) denerit marks for his absence fromwork w thout authorization on
July 17 and 18, 1984. Rule 1.24 of Maintenance of Way Rul es, Form
1233E reads as foll ows:

"Enpl oyees nust not absent thenselves from



duty, exchange duties with others, or engage
substitutes without authority."”

The grievor apparently was in Wnnipeg on July 16, 1984 when he
received a nessage fromhis nmother that The Workman's Conpensati on
Board wanted to speak to himwi th respect to an outstandi ng cl ai m he
had made. Rather than proceed to The Pas where he was expected to
report for work on July 17, and 18, 1984, the grievor attended

the interview at The Worknen's Conpensation Board as well as
attending to a pay dispute problemat the conmpany's W nni peg office.
Because of the staggered train connection between W nnipeg and The
Pas, the grievor could not attend work until July 19, 1984. The

conpany clainms the grievor neither advised his supervisors of' his
i nt ended absence nor his expected date of return and noreover he
failed to secure its perm ssion for absenting hinself from work

The grievor's defence is based on the "assunption” that the conpany's
perm ssion for his absence woul d have been forthcon ng once the
conpany | earned of the reason for his delay in reporting for work
fromthe conpany's Clerk, J. S. Negraeve. Apparently on July 16,
1984, the grievor advised M. Negraeve (who apparently was attending
to his pay dispute of his predi canent and asked that he coam unicate
his reasons for his failure to report to work to his superiors at The
Pas. The grievor reasoned that because there was no tel ephone at the
work site, the conpany's clerk would have nore ready access in
relaying the nessage by other neans.

Unfortunately, M. Negraeve in his letter dated Decenber 14, 1984
recalled a different conversation he had with the grievor.
Apparently M. Negraeve understood the grievor to say that in the
event that an inquiry was nade of his whereabouts he (M.

Negr aeve) shoul d advi se the reasons for the grievor's delay. At no
time did M. Negraeve understand that he had been directly asked to
report the grievor's absence to his superiors. Wy anyone shoul d
know or be aware of the grievor's presence in M. Negraeve's office
however was not nade clear to ne at the hearing.

It seens to ne that at the crux of this dispute is the grievor's
assunption that he would necessarily have received the perm ssion of
his superiors had they been properly advised, as he "assuned" M.
Negraeve woul d do, of the reasons for his absence. And in order to
test the validity of that assunmption it is necessary to review the
basis of the alleged urgency of his neeting with the Wirknen's
Conpensation Board in Wnni peg. The relevant docunent reads as

foll ows:

"July 16, 1984

"M. Errol Flynn of the Wrknen's Conpensation
Board, 333 Maryland St., Wnnipeg, R3G I M,
would like to interview you when you get into
W nni peg. M. Flynn's phone nunber is



786-9676.

Woul d you pl ease advise M. Flynn either by
phone or by letter when you expect to be in

W nni peg. "
As can be readily discerned fromthe above Menorandum t here was no
urgency to the neeting at all. M. Flynn wanted to interview the
grievor but quite clearly at the grievor's conveni ence. |ndeed, a
convenient tinme was intended to be arranged by tel ephone or letter
"when you get'snto Wnni peg". The sense of the |letter suggests that

it was no ones' expectation that the grievor would neet with M.
Fl ynn on the very sanme day that the request for an interview was
conmuni cat ed.

In other words, even if | amto assunme the truth of the grievor's
nmessage that he left wth M. Negraeve (which appears the nore

| ogi cal story), the "assunption" that the grievor would have received
perm ssion to absent hinself fromwork in order to attend that
interviewis quite clearly unfounded. Since there appeared no
urgency for the neeting the grievor could have arranged the interview
at his convenience and the convenience of his work schedule at a

| ater date.

For all the foregoing reasons | amsatisfied that the grievor's
absence without perm ssion anbunted to m sconduct. However, because
| am prepared to give the grievor the benefit of the doubt in his
efforts to contact his superiors with respect to his absence through
M. Negraeve the ten denerit mark penalty should be reduced to 5
denmerit marks. Accordingly the appropriate adjustnment to the
grievor's record is directed.

DAVI D H. KATES,
ARBI TRATOR



