CANADI AN RAI LWAY OFFI CE OF ARBI TRAT?ON
CASE NO. 1393
Heard at Montreal, Wednesday, July 10, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Appeal of discipline assessed the record of Wl ding Gang Foreman G
Ernst, 20 August 1984.

JO NT STATEMENT OF | SSUE:

On 10 June 1984 Supervisor Bloonfield arrived at the work site of
Wel di ng Gang No. 10, which was under the direction of Wl ding Gang
Foreman Ernst, in order to nonitor the gang.

Fol | owi ng an investigation of the incident M. Ernst was assessed 15
dermerit marks for directing enpl oyees under his supervision to

di splay a disrespectful attitude towards a Conpany officer and for
di srespect of authority of a Conpany official and a rebellious
attitude towards Wel di ng Supervisor D. Bloonfield.

The Brotherhood contends that the discipline assessed was
unwar r ant ed.

The Conpany has deni ed the Brotherhood' s contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) PAUL A. LEGRCS (SG.) J. R G LMAN
Syst em Federati on FOR:  Assi stant
CGeneral Chai rman Vi ce- Presi dent

Labour Rel ati ons

There appeared on behal f of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbontreal
J. Russell - Labour Relations Oficer, CNR Montreal
S. WIllians - Labour Relations Oficer, CNR W nnipeg
D. J. Bloonfield - Welding Supervisor, CNR, London

R. R Hannah - Wel ding Supervisor, CNR, Toronto

J. W Sinms - Wel ding Supervisor, CNR, Montreal

And on behal f of the Brotherhood:

Paul A. Legros - System Federati on General Chairman, BM/AE,



atawa
R Y. Gaudreau - Vice-President, BMWE, Otawa
W Mont gonery - General Chairman, BMAE , Belleville

AWARD OF THE ARBI TRATOR

Because the two grievances in CROA Cases #1392 and #1393 are closely
related | have decided to consolidate themin the one deci sion.

Prior to the conmencenent of the hearing (and indeed before the
conmpany representative had arrived) the grievor presented ne with two
briefs for ne to consider with respect to the defence he had prepared
in both cases. | indicated to the grievor | could not consider them
unl ess his trade union representative agreed to make the two
docunents a part of its own briefs. The two briefs were returned to
the grievor. M. Ernst thereupon renoved hinmself fromthe hearing
room and took his briefs with him
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At 2:30 P.M, (one-half hour after CROA Case #1392 comenced) the
proceedi ngs were interrupted by Mss O ga Al anchuk, CROA'S Genera
Secretary, for the purpose of delivering a letter fromthe grievor
with the two briefs attached. The letter requested that | notify the
grievor within 28 days if | should fail to consider the briefs in ny
di sposition of the two grievances.

| requested the trade union's advice as to whether they wi shed ne to
consider the grievor's briefs as a part of their presentation The
trade union replied that it had prepared its own briefs in
preparation of the grievor's defence and therefore requested that |
not consider the grievor's briefs. 1In having regard to the trade
union's request | advised the parti es that | would not consider the
grievor's briefs in the disposition of CROA Cases #1392 and #1393.
The trade union then undertook to advise M. Ernst of ny ruling in
due course.

It is of some relevance to note that a greivance referred to CROA is
the trade union's grievance. Save to the extent that the trade union
must treat the grievor's conplaint in accordance with the statutory
standard of the duty of fair representation, it has conplete contro
over the manner it will present a case on a grievor's behalf at
arbitration. Only the enployer and trade union are parties to the
arbitral process. A grievor is not. | amobliged by the rules of
CROA to acknow edge and respect the w shes of a particular party as
to how it chooses to present its case. It clearly is not the place
of a grievor (who is not a party) represented by the trade union to
dictate the manner in which a case is to be presented. For better or
for worse the fate of a grievor's conplaint is tied to the manner in
whi ch the trade union has elected to advance its case. And, in this
particul ar case, the trade union party has expressed confidence in



the efficacy of its own briefs in achieving success on the grievor's
behalf. As a result, in accordance with Rule 9 of the rules and
regul ati ons governing CROA | rejected the adm ssability of the
gri=vor's briefs and will solely consider in resolving this dispute
the briefs prepared on the grievor's behalf by the trade union. Rule
9 reads as follows:

"9 The Arbitrator shall not decide a dispute
wi t hout a hearing. At the hearing each party
shall subnmit to the Arbitrator a witten
statenment of its position together with the
evi dence and argunent in support thereof."
(enphasi s added)

Anot her matter should be dealt with in a prelimnary manner. |In both
trade union briefs there is contained allegations that the fornal

i nvestigations that preceded the conpany's decision to inpose

di sci pline on the grievor had not conplied with the standard of
fairness and inpartiality required by Article 18 of the collective
agreenent. More particualrly, innuendo is contained in the briefs

t hat suggested that the grievor was denied the opportunity at the
formal investigation to cross-exam ne w tnesses that presumably would
have bol stered his defence.

The joint statenent of issue shows no allegation that the conpany

i ndeed violated the standard of fairness and inpartiality that is
implicit under Article 18 in the process of conducting the fornmal

i nvestigations. As a result, the conpany prepared no defence with
respect to that allegation. And, indeed, in accordance with Rules 5
and 8 of the Rules and Regul ati ons governinJ CROA there woul d have
been no need for the conpany to have prepared an answer to any such
charge. And, for that reason, | amnot prepared to consider (nor am
| jurisdictionally required to consider) allegations that have not
been incorporated in the joint statenent of issue. Rules 5 and 8
read in part as follows:

"5 A request for arbitration of a dispute

shall be made by filing notice thereof with

the Ofice of Arbitration not later than the

ei ghth day of the nmonth preceding that in which
the hearing is to take place and on the sane
date a copy of such filed notice shall be trans-
mtted to the other party to the grievance. A
request for arbitration respecting a dispute

of the nature set forth in Section (A) of

Cl ause 4 shall contain or shall be acconpanied
by a Joint Statenment of I|ssue.”
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"8 The Joint Statenment of Issue referred to

in Clause 5 hereof shall contain the facts of

the dispute and reference to the specific

provi sion or provisions of the collective
agreement where it is alleged that the collective



agreenent has been misinterpreted or violated."

Bot h CROA Cases #1392 and #1393 pertain to the ongoing saga of the
grievor's continued conflict with representatives of managenent in
the conduct of his duties as a Wl di ng Gang Forenan

In CROA Case #1392 the grievance pertains to the assessnment of 15
denerit marks with respect to the grievor's insubordination for his
refusal to obey an order to refrain fromusing the conpany's radio
comuni cation systemto convey his personal disputes with his
superiors to upper managenent. Rather, it was stressed that the nore
conventional means should be resorted to in order to relay any such

i nformati on.

And so, on June 12, 1984, when Supervisors Bloonfield and Sins
arrived at the grievor's work site to take pictures of equi pnent for
a presentation for the conpany's engi neering departnent, the grievor
conpl ai ned that these Supervisors represented a disruption to his
crew s orderly flow of work. It is not without significance that M.
Bl oonfield rem nded the grievor of a direction of managenent to
refrain fromusing the radio systemto comunicate his persona
concerns about his superior officers.

M. Bloonfield s direction obviously triggered the grievor to do
exactly what he was asked not to do. After he had directed
Supervisors Bloonfield and Sins to refrain fromtalking to his crew
and after he had directed the nenbers of his crewto refrain from
talking to Messrs. Bloonfield and Sins (on pain of a |oss of an
overtime opportunity), the grievor proceeded to use the radio
coxmuni cati on systemto relay his alleged conplaint that these
Supervi sors were disrupting his work crew.

This case is .very simlar to CROA Case #1381 where the grievor in a
i ke manner refused an order of a superior officer to refrain from
usi ng conmpany property for purposes for which it was not designed.

In a like manner, the use of the radio comuni cati on system was not

i ntended as anedium for transmitting enployee conplaints with respect
to the alleged actions of their supervisors. Rather, the radio is

i ntended to be used by the di spatchers for comrunicating and
receiving train schedul e and changes with respect thereto to and from
the interested parties who nust use such information in the process

of doing their work duties.

Again, the grievor challenged that directive under the guise of
perform ng a work-related function. |ndeed, his camafl ouge of using
an ostensi ble work concern with respect to the productivity of his
crew in order to carry on his battle with his superiors did not foo
t he conpany's managenent. Nor has it fooled ne.

Not hing that | have said in CROA Case #1381 can be added herein to
explain my conclusions with respect to the grievor's clear and patent
i nsubordi nati on. No ampunt of |ecturing on the obey now, grieve

| ater rule was about to deter the grievor fromhis ultimte objective
of enbarassing his superiors. As aresult, in light of the grievor's
previ ous record, | have had no cause given nme for altering the 15
demerit mark penalty assessed the grievor. That grievance is
accordingly dism ssed.



On June 10, 1984 the grievor was approached at his work site by
Supervisor Bloonfield to nonitor the work activities of his crew. It
appeared fromthe evidence that the assignment of M. Bloonfield to
performthat function emanated directly fromthe grievor's conpl aint
that the work production of his crew was being prejudiced by the
conpany's refusal to provide himwith a truck. Wen M. Bloonfield
arrived at the work site he advised the grievor of his assignnment.
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In due course, M. Ernst enjoined M. Bloonfield from speaking to the
menbers of his crew without his perm ssion and enjoined his crew from
speaking to M. Bloonfield. It is not irrelevant to point out that
M. Bloonfield holds the position of Wl ding Supervisor and as such
is a conpany official whose status is higher on the managerial scale
than the grievor's position of Regional Wl ding Gang Foreman.

I ndeed, unlike M. Ernst, M. Bloonfield holds the status of an

excl uded enpl oyee because of the very managerial duties and

responsi bilities that he exercises. Again the grievor's renonstrance
enjoining M. Bloonfield fromtalking to his crew was couched in the
ostensi bl e concern that the work of his crew nmenbers woul d ot herw se
be disrupted and, fromhis perspective, M. Bloonfield recognized
that his functions in nonitoring the crews' work performance required
the exercise of sone discretion on his part. He acknow edged t hat
any work-rel ated problemthat he m ght encounter should be

conmuni cated to the nenbers of the crew through M. Ernst.
Neverthel ess, the U C.0.R Rules were relied upon to support the
grievor's unassail able "autonony"” in dealing directly with his work
crew as a defence to the conpany's allegation of conduct unbecom ng a
f or eman.

Of course, the grievor's autonony was never at risk. M. Bloonfield
was equally conversant in the UCOR Rul es as the grievor. However as
a nmenber of managenent he was not prohibited by those UCOR Rules from
talking to nmenbers of the grievor's work crew. Mbreover, as a
conmpany official he ought to have been afforded the | uxury of
perform ng his assigne duties free fromthe humliation and
enbarrassnment of an enpl oyee who held an inferior position and ought
to have known better.

Accordingly, the grievor, presumably under the ostensible guise of
operating in the conmpany's best interests, exploited an opportunity
to score additional points in his ongoing conflict with this superior
office His strategy was cl ear and unconsci onable. For ny purposes
his m sconduct was established and the fifteen denerit marks
resulting in his term nation was warranted.

Quite frankly, it appeared to ne that the grievor, fromny
observations of himduring his brief appearances at the hearings and
fromreviewing the material contained in the briefs, seens to be a

di sturbed individual who has somehow m sconstrued or nisinterpreted
his authority as a Gang Wl der Foreman. For an instant, | considered
the feasibility of substituting the grievor's permanent denotion to a
wel der's position in lieu of the nore drastic penalty of discharge.

I ndeed, | have had no reason to inpugn the grievor's qualifications



as a tradesman. Unfortunately, in the exercise of ny judicia

di scretion | cannot be seen to be nmaking decisions based on

i npressions. What | can do however is recommend to the conpany that
a nore humane solution may still involve the grievor's reinstatenent
to the welder's position.

But insofar as the formal exercise of ny discretion is concerned
have no basis to direct that the conpany do what the evidence has not
est abl i shed.

For all the foregoing reasons the grievances are dism ssed.

DAVI D H. KATES,
ARBI TRATOR



