CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1396

Heard at Montreal, Thursday, July 11, 1985
Concer ni ng

CP EXPRESS AND TRANSPORT LI M TED
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE

DI SPUTE:

The assessing of fifteen denerits to enpl oyee W Ki ernan, Toronto
Term nal, which resulted in his dismssal.

BROTHERHOOD' S STATEMENT OF | SSUE:

Sept enber 19, 1983, enployee W Kiernan was assessed fifteen denerits
for m sjudgi ng clearance while driving his vehicle.

The Union requested the fifteen demerits be expunged from his record.
The Conpany refused to adhere to the Union's request.
FOR THE BROTHERHOOD:
(SGD.) J. J. BOYCE
General Chairman, System Board
of Adjustnent No. 517
There appeared on behalf of the Conpany:
N. W Fosbery - Director Labour Rel ations, CPE&T, Toronto

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Toronto

J. Crabb - General Secretary-Tr. BRAC, Toronto

G Mbore - Vice-General Chairman, BRAC, Mdose Jaw
M  Gaut hi er - Vi ce-General Chairman, BRAC, Montreal
W Ki er nan - Grievor

D. Way - Counsel, Toronto

AWARD OF THE ARBI TRATOR

The sole issue in this case is whether the enployer waived the
mandatory time limts contained in the collective agreenent for
processing the grievor's grievance to the Step 3 level of the
grievance procedure and ultimately to arbitration.



It is of some inportance to stress that the 15 demerit marks assessed
the grievor for his alleged infraction resulted in his dismssal

As a result the trade union representatives at the hearing enphasized
that they were specially concerned about their adhering to those tine
[imts.

I ndeed, the evidence denonstrated that the trade union asked for and
recei ved an extension of time limts for processing the grievor's
grievance to the third step of the grievance procedure until Novenber
25, 1983.
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As that deadline approached M. J. Crabb, Genera
Secretary-Treasurer, nmade several attenpts by tel ephone to obtain
fromM. E. G Schw?rz, Regional Manager, Toronto, a second
extension. Because M. Schwarz could not be reached M. Crabb

tel ephoned M. N. W Fosbery, Director Labour Rel ations on Novenber
24, 1983. M. Crabb was left with the inpression that M. Fosbery
wai ved the tinme limt in that he advised that "he could see no
problem with respect to that difficulty.

M. Fosbery stated at the hearing that he conmuni cated the nessage
that he could see no problem but also indicated that he had better
clear up the problemwith M. Schwarz. |ndeed, M. Fosbery stressed
that h would have no authority to extend a tinme limt that was the
appropriate responsiblity of the conpany officer at the Step 3 level.

Followi ng this tel ephone conversation with M. Fosbery, the trade

uni on was nmade aware of the conpany's position with respect to the
requi renent for strict adherence to the tine limts in M. Fosbery's
response of Decenber 13, 1983, to a trade union |etter dated Decenber
8, 1983:

"M . Schwarz granted you an extension of tine
limts to Novenber 25, 1983 as outlined in his
| etter of Novenber 8, 1983.

Your reply is outside tinme limts and nust
therefore be declined on that basis."

Apparently nothing of substance occurred until July 1984 with respect
to the grievor's grievance except for exchanges of correspondence
between the parties on the time limt problem At that time the
parties attenpted to achieve a settlement of the grievor's dispute
but their negotiations proved unsuccessful. Utimtely, M. J. J.
Boyce, General Chairman, wote M. Fosbery on January 28, 1985,
advising himof the trade union's Intention to refer the grievance to
CROA, and he enclosed a joint statenment of issue for that purpose.

On May 22, 1985, the grievance was referred Ex Parte to CROA.

In resolving the arbitrability issue | do not have to determine the
i ssue of whether M. Fosbery can be held accountable for the waiver
of the time |limt at the Step 3 level. Even if | were to assune tha



an extension of the time limt at that |evel was secured on the basis
of M. Fosbery's representation surely the tinme limts thereafter
(however one may elect to calculate its duration) for referring that
grievance to CROA was violated. Approximately two years after M.
Fosbery's al |l eged extensi on on Novenber 24, 1983 the grievance was
finally referred to CROA on May 28, 1985.

Nor is there any basis for the advancenent of an estoppel argunent in
order to overcone the mandatory tine limts contained in the
col l ective agreenent for processing the grievance to CROA. Quite
clearly, as of December 13, 1983 M. Fosbery nade it perfectly clear
that the conpany, owing to the fact' that M. Kiernan's grievance
pertained to a disnmissal, was going to strictly apply the tinme limts
contained in the collective agreenment. And, what is nore rel evant
the trade union, for like reasons, was well aware of the conpany's
intention to adhere to these time |limts. That concern is why the
trade uni on asked and received an initial extension of the tine limt
at the Step 3 level and requested a further extension thereafter. In
ot her words, there has not been established before ne (irrespective
of how the conpany has treated other grievances) that a
representati on was nade, express or otherw se, that would give rise
to any illusion on the trade union's part that the conpany i ntended
to apply strictly the mandatory tine linmts of the collective
agreement .

Accordingly, since the mandatory tinme limt for processing the
grievor's grievance to arbitration was not conplied with I have
concl uded that the grievance is not arbitrable.

DAVI D K. KATES
ARBI TRATOR



