CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1403
Heard at Montreal, Wednesday, Septenber 11, 1985

Concer ni ng

CANADI AN PACIFIC LIMTED (CP Rai l)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Claimin favour of Track Maintenance Forenman,
M. C. Glbert, for the period Novenmber 16th
to November 30th, 1984, for his regular rate
of pay.

JO NT STATEMENT OF | SSUE:
The Uni on contends that:

1. M. Glbert was on Quebec Worknen's Conpensation for the period
March 19th, 1984, to October 26, 1984. Quebec Wirknen's
Conpensati on Doctor, Andre Guinont and also Dr. Lucien G enier,
the attendi ng physician, both certified M. Glbert as being fit
to resume work on October 29, 1984. However, on the 13th of
Novenber, 1984, M. Gl bert was renoved from service, because the
Conmpany requested nedical information and as a result M. G| bert
was only allowed to work Decenber 3rd, 1984.

2. Quebec Central Railway should have allowed M. Glbert to
conti nue working as they had been informed by both doctors that
M. Glbert was fit to resume work and further contends that he
be paid his regular rate of pay for the period in dispute.

The Conpany deni ed the claimand declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H J. THI ESSEN (SGD.) G A SWANSON
Syst em Federati on General Manager

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

J. H Bl otsky - Asst. Supervisor, Labour Relations, CPR,
Toronto
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:



H. J. Thiessen - System Federati on General Chairman, BMWE

O tawa
R Y. Gaudreau, - Vice-President, BWE, Otawa
L. M Di Massi no - Federation General Chairnman, BMAE, Nbntrea
G. Val ence - General Chairman, BMAE, Sher brooke

AWARD OF THE ARBI TRATOR

The issue in this case is not whether the conpany is reasonably
entitled to require an enpl oyee who has endured a long termillness
or injury to provide it with the necessary nedical information as to
his recovery upon his return to work. Nor does the issue relate to
whet her the conpany is entitled to have its own nedical officer
approve an enployee's return to work after a protracted absence
related to a nedical problem The trade union has conceded this to
be a reasonable requirement. Mreover, the grievor at no tinme has
obj ected to cooperating with the conpany in providing it with

i nformati on.

The shortcoming in the enployer's policy is sinply that it failed to
clearly, definitively and categorically advise its enployees well in
advance of their return to work, of the requirenents that woul d be
made of themas a condition for their return after a protracted
absence attributed to nedical reasons. There is absent a policy or
regul ation that serves to place the enployees on notice of what the
conpany's expectations for information mght be so that their return
to the work place, upon the receipt of nedical clearance, nm ght be
expedi ted.

I nstead, the conpany's policy with respect to the required nedica

i nformati on and approval is directed towards its supervisory staff
And so, when, as in the grievor's case, his supervisor inadvertently
fails to apply that policy the grievor is nmade to suffer the
consequences. Mdreover, even if the grievor's supervisor applied the
conpany's policy with respect to the inposition of the appropriate
requi renent for nedical information (that would have resulted in Dr.
May' s approval of the grievor return to work) the grievor would stil
nost |ikely have been forced to endure a substantial delay until such
i nformati on could be secured. |Indeed, there was sone evidence,

al t hough the enpl oyer denied receiving a copy, that the Wirknen's
Conpensati on Board of Quebec in a letter addressed to the grievor
dated Cctober 4, 1984, advised the conpany of the grievor's nedica
clearance well in advance of his scheduled return to work. Surely
for the enployer's policy requirenents to nake any sense and so as to
avoi d an enpl oyee's continued and perhaps unnecessary absence from
work (wi thout pay) the requirenent to secure nmedical information with
respect to their recovery should be directed to the enpl oyees so that
they know well in advance what is to be expected of them

Quite clearly, in this case the grievor has been nmade to suffer for



lost tinme at work by the inadvertence of the conpany's supervisor to

i mpl enent an inpractical policy. Wether one chooses to characterize
the grievor's | oss as an unjust suspension or an unreasonably inposed
lay-of f | amsatisfied that he nerits conpensation. The grievor has

been prejudiced for reasons that were clearly beyond his control

The conpany is accordingly directed to pay the grievor for the tine
he woul d have worked had the grievor been extended a reasonabl e
opportunity to satisfy the conpany's policy requirenents for
information. | shall remain seized for purposes of inplenentation

DAVI D H. KATES,
ARBI TRATOR



