CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1405
Heard at Montreal, Wednesday, Septenber 11, 1985
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

Extra Gang Labourer S. L. MKenzie was
rel eased from service August 2, 1984,
wi t hout investigation. The Conpany
clains he was a probationary enpl oyee,
the Uni on does not agree.

JO NT STATEMENT OF | SSUE
The Uni on contends that:
1. M. S L. MKenzie had the required three nonths service and was

not a probation enployee. Section 4.1, Wage Agreenent 42.

2. The Conpany violated Section 18.1, 18.2 and 18. 3, Wage Agreenent
41.

3. M. S L. MKenzie be paid for all wages and conpensati on he
could
have earned since August 2, 1984, until reinstated including any
expenses he incurred.

The Conpany declines the Union's contention and declines
payment .

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) H J. THI ESSEN (SGD.) J. D. CHAMPI ON
System Federati on FOR: General Manager
General Chairman Operation and

Mai nt enance
There appeared on behal f of the Conpany:
J. D. Chanpion - Supervisor, Labour Relations, CPR W nnipeg

R E. Noseworthy - Asst. Supervisor, Labour Relations, CPR
W nni peg



R. A Col quhoun - Labour

And on behal f of the Brotherhood:

H. J. Thiessen -
Ot awa

Vi ce- Presi dent,
Federati on Genera

Gener al Chai r man,

R Y. Gaudreau -
L. M Di Massinp -
G Val ence -

Rel ati ons Officer,

Syst em Federati on Genera

CPR, Mbntrea

Chai rman, BMAE

BMAE, Ot awa
Chai r man,
BMAE, Sher br ooke

BMAE, Montrea

AWARD OF THE ARBI TRATOR

The preanble to Wage
clearly provides:

Agreement 42 (governing Extra Gang Labourers)

"Except as otherw se provided herein

Wage Agreenent No. 41 will

apply."”

It seens patently obvious to ne that the parties intended Wage

Agr eenment No.

no conflict or
contai ned in Wage Agreenent 42.
conflict
deci ded in favour of WAge Agreenent No.
assertion made by the trade union that Art

41 to apply to Gang Labourers only to the extent that
i nconsi stency resulted with respect to the provisions
I n ot her words,
between the two agreenents any inconsistency was to be
42.

in the event of a

Accordi ngly, the
icle 18.01 of Wage

Agreenent 41 should override Article 4.1 of Wage Agreenment 42 is

clearly wong.

extent it ensures "all enployees"

Article 18.01 of Wage Agreenent
access to a fair
i nvestigation of an alleged disciplinary offence,

No. 41, to the
and inpartial

simy is not

intended to apply to probationary enpl oyees as defined under Article

4.1 of Agreement 42. That

" A new enpl oyee shall not
per manently enpl oyed unti
service which service nust

provi sion reads as foll ows:

be regarded as
after 3 nonths'
be accunul at ed

within the preceding 24 nonths on the Railway

on whi ch enpl oyed.
he may, wi thout investigat

Wt hin such 3-nmonth period

ion, be renpved for

cause which in the opinion of the Conpany

renders hi mundesirable for

In analysing Article 4.1 of \Wage Agreenent

its service."

42, | find no nerit in the

trade union's interpretation suggesting that a new enpl oyee need only

hol d three nonths continuous enpl oynent
"three nonths service" prerequisite for
status. Surely,
cal cul ated on the basis of three cal endar
there was absolutely no need for the part

in order to satisfy the
bei ng el evated to pernanent
if that were the case and service were only to be

nont hs of enpl oyment then
es to have inserted a



twenty-four nonth framework within which a new enpl oyee woul d be
entitled to accunulate three nonths service. Such a framework is
entirely superfluous if the probationary period were only to be
neasured on a conti nuous cal endar nonth basis fromthe date of hire.

| quite agree with the enployer's subnission and the arbitral cases
relied upon in its brief that the three nonth service requirenent is
i ntended to nean, in the probationary context, three nonths of active
or working service. It is in that context that it is anticipated
that the conmpany m ght make an informed judgnment as to a new

enpl oyee's abilities and suitability to be elevated to permanent
status.

In analysing the arbiral decision relied upon by the trade union in
Re Royal Canadian M nt and Public Service Alliance of Canada (1975)
11 LAC (2d (Abbott) | amsatisfied that it is based on a provision of
a collective agreenent that reads differently fromthe collective

agreenent before me. In that case the provision allowed for the
probationary period to run "whether or not those days....are
interrupted by one or nore lay-offs". To the extent that the

deci sion allowed "consecutive days" that were interrupted by a strike
to be included in the cal cul ation of the probationary period | find
some concern with the wi sdom of the arbitral result.

It suffices to say in the disposition of this case that the grievor,
because of his nunerous |lay-offs fromwork since his date of hire
failed to satisfy the requirenent of three nonths service within the
framework of a twenty-four nonth period so as to entitle himto

per manent enpl oyee status. The enpl oyer accordingly was not required
to extend himthe benefit of a fair and inpartial investigation when
it termnated the grievor's services.

The grievance is therefore denied.

DAVI D H. KATES,
ARBI TRATOR



