CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1409
Heard at Montreal, Thursday, Septenber 12, 1985
Concer ni ng

CANADI AN PACI FIC LIM TED (CP Rai l)
( Prairie Region)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Claimof Conductor G D. Fryklund and crew
Mbose Jaw for 100 miles account a Brandon
crew performng switching in the yard at
Est evan.

JO NT STATEMENT OF | SSUE:

Estevan is a yard defined as such on page 295 of the Current

Col | ective Agreenent between the Conpany and the Union and falls

wi thin the Saskatchewan Seniority District No. 3. On Decenber 14,
1984 a Brandon crew from Manitoba Seniority District No. 2 was used
to performswitching in the yard not in connection with their own
train, instead of using Conductor Fryklund and crew from Saskat chewan
Seniority District No. 3 who were available. This has not been
denied at any step of the grievance procedure.

The Union contends that all yard work at Estevan not pertaining to
the train of the crewcalled in train service is work to which

Saskat chewan Seniority District trainmen/yardnmen have an entitlenent.
The Union further contends that the yard work performed in this

i nstance was not work connected with the train for which the Brandon
crew was cal led, and, as the Mose Jaw crew was deprived of work
which was rightfully theirs, the claimsubmtted by Conduct or
Fryklund is proper and we request that it be all owed.

The Conpany contends that notw thstanding the fact that Estevan is a
Yard on the Saskatchewan Seniority District, the termnal is comopn
to crews from both Mbose Jaw and Brandon and crews from either
seniority district may be used, on ternminal time, to perform any
switching required in the term nal, and have disallowed the claim

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) J. H MLECD (SGD.) J. D. CHAMPI ON
General Chairman FOR: General Manager

Operation and
Mai nt enance.



There appeared on behal f of the Conpany:

J. D. Chanmpion - Supervisor, Labour Relations, CPR, W nnipeg
R. Nosewort hy - Asst. Supervisor, Labour Relations, CPR

W nni peg
B. P. Scott - Labour Relations O ficer, CPR, Mntrea

And on behal f of the Union:

J. H MlLeod - General Chairman, UTU, Calgary
P. P. Burke - Vice-President, UTU, Calgary
L. Schill aci - Secretary, UTU, Calgary

AWARD OF THE ARBI TRATOR

Article 11(d) of the collective agreenent reads in part
as follows:
"Trai nmen shall be paid initial termnal tinme,
including switching, on a mnute basis at 12.5 niles
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per hour at pro rata rates fromtine
required to report for duty until departure
of the | oconotive..... "

CROA Cases 194 and 497 were relied upon by the conmpany for the
proposition that the "switching"” perforned by Trainman (in this case
the Brandon crew) need not be restricted by Article 11 (d) to
"switching" which is nerely incidental to a crew s particular trip

In other words, "switching" may be perfornmed by any crew
(irrespective of seniority district) provided it is performed within
the terminal where its train is located. As a result the conpany
argued that it was perfectly entitled under Article 11 (d) to assign
"swi tching" functions to a Brandon crew with respect to another train
whil e stationed in the Estevan yard.

I wish to reserve on the accuracy of that proposition in this
decision as | need not nmeke any definitive conclusion for the purpose
of disposing of this case.

The trade union's claimthat the disputed "sw tching work" shoul d
have been assigned to Conductor G D. Fryklund's crew is based on
Article 7 (d) of the collective agreenment. That provision confers a
preference to "yardnen" based in Seniority District 3 (i.e.

Saskat chewan) "of work and pronotion according to seniority in one or
nore yards under their respective Superintendents".



The trade uni on has conceded, however, that because of the |ack of
yard work there are no yardman positions at Estevan. |ndeed, the
trade union's objective in this case is to apply Article 7 (d) so
that a Train Crew, albeit based in Mose Jaw, should be given the
preference in the absence of any Yardman in Seniority District 3 who
may have been eligible to file a claimfor the disputed "sw tching"
wor K.

The conpany has argued that such preference would only apply in a

ci rcunmst ance where sufficient "Yardman's" work was avail abl e at

Est evan for purposes of creating a yardman's assignment or position.
Since the disputed "switching" work that was perforned consumed | ess
than two hours tine the conpany was thereby released from any
obligation under Article 7 (d) to confer a preference on a Yardman
(whet her or not he also perforned the dual function of a Trai nman)
based in Seniority District 3.

At the outset of its brief the trade union conceded exactly what the
enpl oyer has asserted. At P2 the trade union stated "no yard
assignnment exits at Estevan" because of "insufficient work". And in
t he absence of sufficient work to constitute a Yardman's assi gnnment
or pronotion | cannot conclude that the preference clained by
Conductor Fryklund is warranted.

Surely Article 7(d) contenplates that the exercise of seniority for

t he purpose of securing the preference to yardman's work i s prem sed
on their being a yardman's position. Although this may not appear as
clear as it mght by virtue of the parties use of the word "work"” in
the provision, it is certainly made nore obvious by the parties use
of the word "pronmotion". | cannot inmagine an enpl oyee invoking
Article 7 (d) in order that he be pronmpted for the purpose of
performng | ess than two hours work.

Accordingly, on the basis of ny interpretation of Article 7 (d) | am
satisfied that the trade union has not established a basis for

i nvoki ng the preference on Conductor Fryklund' s behalf to performthe
di sputed switching work. As a result, the enployer's assignnment of
the switching work to the Brandon crew nay very well be justified on
the basis of its exercise of a managenent right. The grievance is

t heref ore deni ed.

DAVI D H. KATES,
ARBI TRATOR



