CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1412

Heard at Montreal, Tuesday, October 8, 1985
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Cl ai m of Loconotive Engi neer R C. Barber
of Ednonton, Alberta for six hours and
forty-five mnutes at yard rates for work
performed on the Beaner Industrial Spur
Oct ober 6, 1983.

JO NT STATEMENT OF | SSUE:

On Cctober 6, 1983! Loconotive Engi neer R C. Barber
was
wor ki ng in turnaround through freight service, Calder to Calder,
Al berta
via the Beaner Spur.

Loconoti ve Engi neer Barber subnmitted a claimfor
all time
spent on thc Beaner Spur, six hours and forty-five mnutes, at
yard rates.
The Conpany adjusted the tine claimand paid the applicable
t hr ough
freight rate on the basis that the Beaner Spur is an Industria
Spur
and yard rates are not applicable.

The Brot herhood contends the Conpany vi ol ated

par agr aph
11.3, Article 11, Agrecnent 1.2, in declining yard rates of pay
since
the six hours and forty-five m nutes clained was for perfornmng
yard

work at a turnaround point which included the Beamer Spur

The Conpany di sagrees.

FOR THE BROTHERHOCOD: FOR THE COVPANY:

(SGD.) J. W KONKIN (SG.) D. C
FRALEI GH

Gonor al Chai r man Assi st ant

Vi ce- Pr esi dent
| abour Rel ations



There appeared on behal f of the Conpany:

G Bl undell - System Labour Relations Oficer, CNR
Mont r ea
M Heal ey - Manager Labour Rel ations, CNR, Mbntrea

And on behal f of the Brotherhood:

J. W Konkin - General Chairman, BLE, W nni peg
G Thi bodeau - General Chairman, BLE, Quebec

AWARD OF THE ARBI TRATOR

On Cctober 6, 1983, Loconotive Engineer R C.

Bar ber was
working in a turnaround freight service, Calder to Cal der
Al berta via
Beamer Spur. The grievor's turnaround point included the Beaner
Spur Yard.
Because the grievor spent approximately six hours and forty-five
m nutes on

t he Beamer Spur (whi ch included his turnaround) he clainmed the
yard rate for

t hat

period pursuant to Article 11.3 Agreenent 1.2 which

reads as foll ows:
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"11.3 Loconotive Engineers required to perform
Yard work at any one yard in excess of five (5)

hours in any one day will be paid at yard rates
per hour for the actual tine occupied. Tine
pai d under this paragraph will be in addition to

paynments for road service and may not be used to
make up thc basic day." (enphasis added)

The onus that was on the trade union in this case
was to

establish that the geographic vicinity covered by the Beaner Spur
constituted

the Beamer Spur Yard. Both parties agreed, in the absence of a
definition

of

"yard" in the collective agrcenent, | should be governed by the

definition
provi ded under the U C. 0.R Rules:

"A system of tracks provided for the making up of
trains, storing of cars and for other purposes,
over which novenents not authorized by tine table
or train order may be nmade, subject to prescribed
signals, rules and special instructions."

As the enployer effectively denonstrated, not all tine spent

by Loconotive Engi necr Barber on the Beaner Spur was occupied in
perform ng



yard duties. Rather, the grievor was doi ng what he was obliged to
do.

He was maki ng the necessary stops on the Beanmer Spur where the

i ndustria

busi nesses and undertakings requiring freight service were | ocated.
And, of course, at those points the grievor was perfornng the
required,

schedul ed duties that were set out in his tinmetable. 1In short,
the grievor's

schedul od work while, in part, on the Beamer Spur was involved in
perform ng

freight sorvice. Accordingly for that period of tinme he was
governed for

pay purposes by Article 16.1 of the collective agreenment which
reads as follows:

"Swi tching Industrial Spurs - Freight Service
"16.1 Loconptive engineers required to switch en
route

i ndustrial spurs over one nile in length, and
provi ded

that such work is perfornod not Iess than one mle
from

the main line, will be paid at the rate of 12.5
mles per

hour, as per class of service for all tine so
occupi ed, in

addition to pay for trip. Tinme paid under this

Article
will not be used to make up the basic pay but wll
be

deduct ed when conputing overtine." (Enphasis added)

There is no doubt that a part of the six hours and forty-five
m nutes clainmed by the grievor at the Yard rate was spent at the
yard desi g-
nated by the conpany as the Beamer Spur Yard. Nonetheless, in
maki ng his
ti mekeepi ng report the grievor made no attenpt to differentiate
the freight
service he perfornmed on the Beaner Spur fromthe yard service he
performed at the Beanmer Spur Yard.

I ndeed, what the grievor has attenpted to do is exploit the
conmpany's error in describing his turnaround "at the Beaner Spur".
It does
not follow fromthat nm stake that the Beaner Spur is at al
coi nci dental or
co-extensive with the Beanmer Spur Yard. And, nothing argued bv
the trade
uni on has convinced me to cone to a different concl usion

Since the grievor has failed to establish that the anount



clainmed as yard service was perforned in yard service his
grievance nust be deni ed.

DAVI D H. KATES,
ARBI TRATOR.



