CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1419

Heard at Montreal, Wednesday, October 9, 1985
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

M. D. M lves applied for the position of Ballast Regul ator
Operator. On Bulletin DD 46 dated May 30, 1984, the position was
awarded to M. J. E. Hickey, a junior enployee.

JO NT STATEMENT OF | SSUE:

The Uni on contends that

1. M. D. M lves possessed the necessary qualifications and shoul d
have been awarded the position.

2. The Conpany violated Section 2.3 and 2.4, of the Machine
Operators Menorandum by appointing M. J. E. Hickey.

3. M. D. M lves be awarded the position, a seniority date of My
30, 1984, for Goup 1 and any |oss of pay he suffered account not
bei ng awarded the position in Bulletin DD 46.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) H. J. TH ESSEN (SGD.) J. D. CHAMPI ON
Syst em Federati on FOR: General Manager
General Chai rman Operation and

Mai nt enance

There appeared on behal f of the Conpany:

J. D. Chanmpion - Supervisor, Labour Relations, CPR, W nnipeg
R. E. Noseworthy - Asst. Supervisor, Labour Relations, CPR,

W nni peg
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
atawa
R. Y. Gaudreau - Vice-President, BMAE, Otawa



Massi no - Federation General Chairnmn, BMAE, Nbontrea

M Di
M Ml nnes - General Chairman, BMAE, W nni peg

L
L
AWARD OF THE ARBI TRATOR

The rel evant provisions of the collective agreenent relating to
awar di ng bull etined positiorsis set out under Articles 2.3 and 2.4 of
the coll ective agreenent:

"The order of preference in filling bulletined
positions within the Machine Operator's
classifications shall be as foll ows:

Speci al Group Machi ne Qperators

Group | Machine Operators

Group 2 Machine Operators

Assi stant Operators

Group 3 Machine Operators

Operators' Hel pers, G oup 4 Mchine

Operators covered by clause 4.2."

QuA W E

"2.4 |If qualified enployees are not available in
the Machi ne Operators group, other Mintenance
of WAy enployees fromw thin the seniority

territory, qualified to performthe work, will be
given preference in filling vacanci es or new
positions before new nen are hired. |In the
application of this Clause 2.4, successfu
applicants will be selected in the order of their
first day of entry into the Miintenance of Way
service."

The conpany awarded the position of Group | Machine Operator to work
“the Ballast Regulator" on the Steel Undercutter Gang to M. J. E
Hickey. It is conmon ground that the grievor, M. D. M Ilves, was
the nore senior enployee who occupi ed the Grade 2 Machi ne Operator
position at the time the job bulletin was posted. M. Hickey was not
entitled to preferential treatnent under Article 2.3 because he had
not occupi ed any of tho Machine Operator's Classifications at the
time the bulletin was posted. Nonothel ess because he had acquired
approxi mately 30 nonths experience on the Ball ast Regul ator the
conpany determ ned that he was the successful candi date.

The sole issue before nme is whether the grievor at the tinme of the
positing was qualified to work the Ballast Regulator. And the trade
uni on submitted that the grievor's holding a position in the Goup 2
Machi ne Operator's classification should have sufficed to warrant the
i nference that he was qualified. And if qualified, the grievor was
entitled to a short fam liarization period to acconmodate hinself to
the ncw position of operating tho Ballast Regul ator

The conpany denonstrated after an intensive review of the grievor's
experience as a G oup 2 Machine Operator that none of the positions
he occupi ed were akin to the functions relevant to operating a
Bal | ast Regul ator. These duties pertaincd to Extra Gang Labourer

Ti mekeeper, Machine Operator, Truck Driver and Hel per's positions.
Unlike the situation in CROA Case #1149, the conpany argued that the



trade union had not denonstrated tho grievor's qualifications by
linking thc duties he has hitherto performed with the experience
required for the Ballast Regulator’'s position

In dealing with this case | nust express ny reservations about the
requi renent inposed by the conpany that an applicant would have to
have "on the job" experience in order to qualify for a bulletined
position. | amclearly of the view that an applicant w thout "on the
j ob experience" could qualify for a bulletined position provided his
credentials and work cxperience pertained to the job in question

I ndeed, the requirenent of actual cxperience in perform ng the

bull eti ned job would i medi ately disqualify npost candi dates for a
position and woul d render neani ngless the seniority provisions of the
col | ective agreenent.

Not wi t hst andi ng these reservations, the trade union sinply cannot
rely on the fact that the grievor has occupied a G oup 2 Machine
Oporator position in order to successfully maintain he is qualified
to operate a machine that is the subject nmatter of a Goup 1
Classification. Article 2.3 is only intended to give such enpl oyees
a "preference"” in conpeting for a bulletined job over other enpl oyees
below their rank. It still nust be denonstrated by the trade union
that a candidate in the Goup 2 Classification is "qualified". The
grievor's preferred status raises no automatic entitlenent to the
position. None of the duties perforned by the grievor at the tine
the bulletined position was posted, despite his preferential status,
was denonstrated to be akin or related to the experience necessary to
perform duti e=on the Ballast Requlator. |In other words | am
conpel l ed on the basis of the material before me to conclude that the
grievor would require a substantial training period (as opposed to a
fam liarization period) in order to qualify for the position.

Since | amnot satisfied the grievor was "qualified" the conpany was
free to appoint another qualified candidate to the position. The
gri evance is accordingly deni ed.

DAVI D H. KATES,
ARBI TRATOR



