CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1422
Heard at Montreal, Thursday, October 10, 1985
Concer ni ng
CP EXPRESS AND TRANSPORT LTD.
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Concerns fifteen demerit marks issued to M. D. Bain,

War ehouse- Tractor Driver, Ednonton, Alberta, for alleged "refusing to
carry out duties as assigned by his Supervisor, Tuesday, March 12,
1985, and paynent of ninety minutes at the overtine rate while
attending an investigation".

JO NT STATEMENT OF | SSUE:

The Conpany's position is that M. D. Bain elected to do things his
way rather than the method he has instructed to adopt and that the
penalty of fifteen denmerit marks was just and would not renpve the
denerits or pay for tinme while he was attending an investigation

The Union's position is that this enployee did carry out his duties,
that the Conpany Oficer instructed M. D. Bain to attend a Conpany
sponsored and Conpany controllod investigation which |asted for
ninety mnutes, that D. Bain would not subnit to performwhat he
believed to be unsafe work practices in which he truly believed he
could be injured, that this enployee used every neasure at his
control to convince his Supervisor that if he continued to carry two
barrels at a tine he could be injured, that this enployee tine and
ti me agai n asked his supervisor for assistance and continued to
carry out his duties and at no tinme refused to work or di sobey the
orders of his Supervisor.

That the ninety minutes of unpaid wages at the overtinme rate be paid
and that the fifteen denmerits be renmoved fromhis work record.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) J. J. BOYCE (SGD.) N. W FOSBERY
General Chairman, System Board Di rector, Labour

of Adjustnent No. 517 Rel ati ons

There appeared on behal f of the Conpany:
N. W Fosbery - Director, Labour Relations, CPE&T, Toronto

And on behal f of the Brotherhood:



J. J. Boyce - General Chairman, Don Ml Is
G Moore - Vi ce-General Chairman, BRAC, Mose Jaw

AWARD OF THE ARBI TRATOR

The grievor is enployed as a Warehouseman/ Driver at the conpany's
war ehouse at Ednonton, Al berta.

On March 12, 1985, the grievor's Supervisor instructed himto unl oad
some drunms froma boxcar into a trailer. The drums were stacked one
on top of the other. The grievor was directed to lift the two
stacked druns onto his cart nnd carry the sane to the trailer. The
gri evor requested assintance fromhis Supervisor to help himtip

the stacked druns onto the cart. The two druns wei ghed 420

pounds.
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The grievor refused to carry the druns, two at a tinme, but proceeded
to discharge his duties in transporting themone at a tine. The
Conpany considered the grievor's refusal to carry the stacked druns
to be insubordination and assessed him 15 demerit marks for that
infraction. The Conpany clains it |ost substantial productive tine
as a result of the grievor's m sconduct.

The grievor claimed that he ran a serious risk of incurring a baack
injury should he have carried the druns two at a tine w thout first
securing the assistance of a colleague to tip the stacked drunms onto
the cart. |In taking the drunms one at a tinme the suggestion was nade
that the grievor acted prudently. Accordingly, the trade union
argued that an exceptional circunstance to "the obey now grieve |atcr
rul e" was established. That is to say, the grievor's legitimte
concern for his safety warrantcd his refusal to obey his
supervisor's directive

It is noted that P. Filkin (who was al so assigned the task of noving
tho stacked druns) gave contradictory statenents as to the
difficulties that were entailed in nmoving the druns. |In the one
statement dated March 21, 1985 he indicated he had no problemin
nmovi ng the stacked drum and therefore, in his opinion "this was not
unsafe”. |In a subscquent statement he indicated at the tinme in
gquestion that: "I could use another man to tip the barrels for

me as | was having a hard tine".

In the particular circunstances of this case | am prepared to give
the grievor the bcnefit of the doubt. | amsatisfied that he may
very well have had a legitinmate concern about an injury to his back
if he was forced to tip the stacked barrels onto his cart without
sonme assi stance. These barrcls wei ghed 420 pounds and nmay have
created an unnecessary risk to the grievor's well being if he were
deni ed the request for aid. |In other words, the grievor did not
refuse his Supervisor's request to carry the stackcd barrels to the



trailer but sinply wanted the assistance of a colleagu to tip them
onto his cart.

Moreover, the grievor, when he did not receive the requested
assistance, did not sinply refuse to carry out the task. He
transported the druns one at a tine. That it took the grievor longer
to conplete the task is no doubt true. But, on bal ance,
considerations for the grievor's safety in the particul ar

ci rcunstances of this case nust outwei gh the enployer's concerns for
securing the nost productive use of the grievor's working hours.

Insofar as the trade union's request is concerned that the grievor be
paid the overtinme rate for the period of tine (90 m nutes) he spent
at the investigation interview outside working hours, | sinply rely
an the precedent in CROA Case #220. |In that decision it was noted
that, in the absence of a provision in the collective agrecnent that
specifically provides for overtinme pay for the period during non
schedul ed hours spent at an investigation, an enployce has no claim
for payment of any such prem um

In the result, the conpany did not have just cause to discipline the
grievor and therefore is directed to renove the 15 denerit marks from
his personal file.

DAVI D H. KATES,
ARBI TRATOR



