CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1425
Heard at Montreal, Tuesday, Novenber 12, 1985
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWPANY
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

Appeal of the discipline assessed the record of M. W J. Rose, 6
Decenmber 1984

JO NT STATEMENT OF | SSUE:

M. Rose was suspected of using a Conpany credit card for the
purchase of gasoline for other than a conpany vehicle.

M. Rose was notified by letter dated 21 Novenber 1984 to appear for
an investigation on 6 Decenber 1984 and that he was placed out of
service without pay until the investigation was conpl et ed.

Foll owi ng the investigation, M. Rose was assessed 30 denerits and

| oss of pay while suspended for investigation for unauthorized use of
Conpany credit card for purchase of gasoline for other than Conpany
vehi cl e.

The Brot herhood contended the discipline assessed was excessive in
that an enpl oyee should not be subject to "double discipline" for the
same infraction, i.e., suspension and denerits.

The Conpany deni es the Brotherhood's contention.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) G SCHNEI DER (SGD.) J. R G LMAN
Syst em Feder ati on Gener al FOR:  Assi stant
Chai r man Vi ce- Presi dent

Labour Rel ati ons

There appeared on behal f of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbontreal
J. Russell - System Labour Relations O ficer, CNR



Mont r ea

And on behal f of the Brotherhood:

C. Schnei der - System Federation General Chairnman, BMWE
W nni peg
T. J. Jasson - Federation General Chairnman, BMAE, W nni peg

AWARD OF THE ARBI TRATOR

In this case, the grievor, W J. Rose was assessed 30 denerit marks
for using a conpany credit card for his own personal needs w thout
authority.

Because the grievor's msconduct represented "a di sm ssible offence"
(i.e., tantamunt to theft) the grievor was taken out of service
pendi ng i nvostigation. The relevant provisions oi the collective
agreenent allowi ng the enployer to take an enpl oyee out of service in
t hese circunstances reads as foll ows:

"18.4 An enployee who is held out of service
whi | e under investigation, except in cases
where the offence with which charged is of a
nature which may result in suspension or
dismissal, will be paid for any | oss of
schedul e wages. Suspension will comrence from
the date the enployee is renoved from service.
Dismissal will be effective on the date the
decision is made to dism ss the enpl oyee.™

The trade union did not contest the notion that the allegation of

m sconduct nmade agai nst the grievor represented a di smssible

of fence. |In other words, the trade union agreed that the grievor was
properly taken out of service "while under investigation".
Nonet hel ess, the trade union submtted that after the grievor's

i nvestigation was conpl eted the enployer's delay of approxi nmately

ei ghteen (18) days while the grievor continued to remain out of
service until a disciplinary penalty was inposed amunted to an

i nproper suspension. O, nore succinctly, the trade union submts
that the grievor has been subjected to "double jeopardy” for the one
act of msconduct. As a result it seeks reinbursenment for the

ei ghteen days of | ost wages and all other benefits.

The trade union recogni zed that pursuant to Article 18.2(e) of the
col l ective agreenent the enployer has twenty-eight days (28) after
the conpletion of an enpl oyee's investigation to notify the enpl oyee
of its decision with respect to discipline. During this period the
enpl oyer might continue its investigation of the circunstances
resulting in the allegation of that enployee's m sconduct or nay take
sufficient and necessary tine in order to deliberate on whether

di sci pline or what quantum of discipline is warranted. In ny view,
during this period the enployer is still in the process of carrying
out its investigation and thereby is warranted, because of the nature
of the allegation, in keeping the enployee out of service. Axticle
18.2 (e) reads as follows:



"If corrective action is to be taken, the

enpl oyee will be so notified in witing of

t he Conpany's decision within 28 days from

the conpl etion of the enployee's investigaticn
unl es otherwi se nutually agreed. Such
notificat;on will be given at the sane tinme or
after the enployee is personally interviewed by
the appropriate Conpany officer(s) unless the
enpl oyee is not avail able for such an interview
within the tine limt prescribed.”

If it were otherwi se then the enployer m ght be conpelled, without
due consideration of the circunstances, to make an ill-informed
precipitate decision that would represent the interests of neither
the enpl oyee nor its own enterprise.

Mor eover, given the serious nature of the grievor's infraction,

have not had presented any evidence to supoort the trade union's
theory that the conpany, in bad faith, was deliberately depriving the
grievor of an opportunity to work during the period that followed the
grievor's investigation.

Accordingly, the grievance is dism ssed.

DAVI D H. KATES,
ARBI TRATOR



