CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1427
Heard at Montreal, Tuesday, Novenber 12, 1985
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Di smi ssal of probationary Trackman, B. Hughes, Redpass, B.C.

JO NT STATEMENT OF | SSUE:

M. Hughes commenced work for the Conmpany as a Trackman on 14 August
1984 and he was discharged fromthe Conpany's service on 16 Novenber
1984, within his 90 working day probationary period.

The Brotherhood contended that M. Hughes was wongfully dism ssed.

The Conpany deni es the Brotherhood' s contention.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.)) G SCHNEI DER (SGD.) J. R G LMAN
Syst em Feder ati on Gener al FOR:  Assi stant
Chai r man Vi ce- Presi dent

Labour Rel ati ons.

There appeared on behal f of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbontreal

J. Russell - System Labour Relations Oficer, CNR, Montreal
B. Loutit - Mai ntenance Engi neer, (witness) CNR, Kam oops
John Gordey - Roadmaster, (Wtness) CNR, Jasper

And on behal f of the Brotherhood:

G. Schnei der - System Federati on General Chairman, BMAE,
W nni peg
T. J. Jasson - Federation General Chairman, BMAE, W nnipeg

AWARD OF THE ARBI TRATI ON

Article 2.1 of Agreenment 10.8 governs the enployer's dealings with
probati onary enpl oyees as foll ows:

"2.1 Except as otherwi se provided in Article 7.14,
a new enpl oyee shall not be regarded as permanently



enpl oyed until after 90 worki ng days' service, which
service nmust be accunul ated within the preceding

24 months. Wthin such period he may, w thout

i nvestigation, be renoved for cause which in the

opi nion of the Conpany renders hi mundesirable for

its service. |If rempved for cause, he shall be
provided with a witten notice following his w?itten
or verbal request. |If retained, his seniority in the

mai nt enance of way departnment shall conmence fromthe
date of entry into the service as a maintenance of way
enpl oyee under this Agreenent.”

As Article 2.1 anticipates the conpany is given a very wi de |atitude
in determining within the ninety day probationary period whether a
newy hired enployee is sufficiently suitable to be elevated to

per manent enpl oyee st at us.

In this regard the conpany marshalled forward a nunber of incidents
relating to the grievor's nediocre work performance during the
probationary period that allegedly resulted in its decision to reject
the grievor. These incidents related to the grievor's |aziness,

i nsubordi nati on disrespect, poor attitude and undesirable work
habi t s.

What was significant in reviewing the trade union's brief was that
the trade union nade no effort to challenge any one of these
incidents or to convince nme that the enployer was wong or inaccurate
with respect to the grievor's poor work habits.

The trade union's theory, irrespective of what appears to be an
uncontradi cted case in support of a rejection on probation, is that
the grievor was term nated because of a personality conflict between
the grievor and his supervisor, M. Lincoln Bailey. |ndeed, the
trade union's defence is based on the notion that the grievor was
term nated for arbitrary and discrim natory reasons that had

absol utely nothing to do with his allegedly nedi ocre work

per f or mance.

At the crux of the trade union's theory is an incident involving a

| etter dated Cctober 15, 1984, where the grievor wote M. Bailey
(with a copy to M. J. Gordey, Roadmaster} conpl aining about his
foreman's poor driving habits and the risk to the safety of the work
crew under his authority. Notw thstanding the grievor's efforts to
correct M. Bailey's driving faults the latter was involved in a
traffic accident on October 26, 1984, where four nmenmbers of his crew
were injured. The grievor apparently participated in the

i nvestigation of the accident.

Approxi mately two weeks later, the grievor on Novenber 16, 1984, at
7:00 AM, was discharged by M. Bailey for his alleged attitudina
problenms with respect to his work performance. Again, the
unchal | enged evi dence provided by M. Gordey appeared to suggest that
M . Hughes never did approach his work tasks with the appropriate
alacrity expected of a probationary enpl oyee.



The trade union has argued that all of the incidents pertaining to
the grievor's attitudinal problenms were sinply relied upon by the
conpany to disguise the bad faith reasons hitherto suggested for the
grievor's term nation

To conmpound the enployer's allegedly inproper "notive" in termnating
the grievor, it was conceded that M. Bailey had absolutely no
authority to termnate the grievor. Only Roadnmaster J. CGordey could
do that. And, the evidence indicated that M. Bailey was
subsequent|ly reprinmanded for his unauthorized action. Nonethel ess,
once recourse to discharge was taken Roadmaster Cordey, upon
consulation with his superiors, reaffirmed the term nation for the
work related concerns that have hitherto been di scussed.

And, finally, although M. Gordey acceded to the grievor's witten
request of Novenber 17, 1984, to provide himw th appropriate reasons
for his rejection while on probation he did so in an oral discussion
with him He omtted, as Article 2.1 of Aqreenent 10.8 prescribes,
to provide himwith a wrtten letter outlinind his faults.

Despite the adnmitted defects in the procedures adopted by the conpany
to effect the grievor's rejection while on probation | am of the

opi nion that the uncontradicted evidence sustains the notion that the
grievor was properly terminated, as Article 2.1 contenpl ates, because
he was found to be a nediocre and unworthy enpl oyee.

The trade union's theory that the grievor was term nated for reasons
that were unrelated to his work performance but was attributable to
his conflict with M. Bailey remained unsubstantiated. Firstly, M.
Bail ey was not the only supervisor who could no | onger tolerate M.
Hughes' work habits. The uncontradicted evi dence showed that
Roadmast er Gordey and Foreman Pooli were al so encountering
difficulties with the grievor's reluctance to perform his duties.
Mor eover, of utnost significance these shortconi ng were brought to
the grievor's attention at the tine the incidents occurred.

Secondly, the evidence did not indicate that the enpl oyer was seeking
to term nate the grievor as part of a "cover-up" in order to concea
M. Bailey's responsibility for the accident. The evidence suggested
that the R C. M P. was sunmpned to investigate the accident and that
M. Bailey was ultinately assessed twenty denerit marks for his

responsibility for the incident. Finally, | do not conprehend how a
"“cover up" could have possibly succeeded when four nenbers of M.
Bailey's crew were taken to hospital as a result of the incident. In

ot her words, the notion that the grievor was fired as a nmeans of
thwarting an appropriate investigation of the accident is w thout any
factual basis.

It seens to ne that the only substantial allegation the trade union
has established relates to M. Bailey's lack of authority to effect
the di scharge. That shortcom ng, however, was corrected by M.
Gordey's reaffirmation of the grievor's discharge in the face of the
uncontradi cted incidents evidencing the grievor's unchall enged

medi ocre work performance while on probation

And, the shortcoming with respect to M. Gordey's omi ssion to comm t



to witing the oral reasons given M. Hughes for the conpany's
decision to term nate does not represent in my view a fatal flaw. In
due course the written correspondence between the parties and the
grievor confirmed the very authentic reasons for M. Hughes

term nation.

In the final analysis the trade union has only succeeded by recourse
to i nnuendo pronpted by the obvious difficulties encountered over the
short probationary period between the grievor and M. Bailey to raise
a suspicion of mal fides on the enployer's part in its treatnent of
the grievor. In essence, however, the uncontradicted material before
me indicated that the grievor sinply was not worthy of being kept on
as a permanent enployee. And, in light of the wi de discretion given
the conpany under Article 2.1 of Agreenent 10.8 to term nate or

reject a probationary enpl oyee for cause, | sinply cannot sustain the
grievor's conplaint that he was inproperly treated.

Accordingly the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



